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THE EASY CORE CASE FOR JUDICIAL REVIEW
Alon Harebe and Tsvi Kahanaee

Judicial review is a present instrument of govemimk represents a
choice that men have made, and ultimately we nusdify it as a
choice in our own time"

ABSTRACT

This paper defends judicial review on the grouriag judicial review is necessary
for protecting “a right to a hearing.”

Judicial review is praised by its advocates onlthsis of instrumentalist reasons,
i.e., because of its desirable contingent consecgeersuch as protecting rights,
promoting democracy, maintaining stability, etc. \Afgue that instrumentalist

reasons for judicial review are bound to fail andat an adequate defense of
judicial review requires justifying judicial reviean non-instrumentalist grounds.
A non-instrumentalist justification grounds judiciaview in essential attributes of
the judicial process.

In searching for a non-instrumental justificatiore vestablish that judicial review
is designed to protect the right to a hearing. Tlght to a hearing consists of
three components: the opportunity to voice a gneea the opportunity to be
provided with a justification for a decision thahpinges (or may have impinged)
on one’s rights and, last, the duty to reconsider initial decision giving rise to

the grievance. The right to a hearing is valuedejpeindently of the merit of the
decisions generated by the judicial process. We asgue that the recent
proposals to reinforce popular or democratic paigi@tion in shaping the

Constitution are wrong because they are detrimetutdhe right to a hearing.
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I INTRODUCTION

Judicial review is a central feature of Americamstitutional law.
Yet constitutional theory has been obsessed forynyaars with an
attempt to provide an adequate justification foririt particular to
attempt to reconcile judicial review with democrac$ome
constitutional theorists maintain that judicial imv cannot be
defended on normative grounds and that it oughtbest, to be
regarded as a historical or a conventional choieganin the early
stages of American constitutional histénjlexander Bickel rightly
however urged us not to be content with histormatonventional
justifications for judicial review. Instead, he @sbkd us to justify
judicial review “as a choice in our own tim&Ih his view, such a
central feature of constitutional law cannot mereéy grounded in
traditions or conventions without a continual, ntless (and
successful) effort to make these traditions or emtions suitable for
us.

Much of the work inspired by Bickel's proclamatiam the
past decade or so has been critical of that itistituLarry Kramer,
Mark Tushnet, Jeremy Waldron, and Keith Whittingttmname but
a few, have offered thoughtful and provocativei@sims of the role
of the Supreme Court in American constitutional.l@thers, such as
Larry Alexander & Fredrick Schauer and Richard éwllprovided
thoughtful arguments favoring judicial review andidigial
supremacy.

2 See KEITH E. WHITTINGTON, POLITICAL FOUNDATIONS OFJUDICIAL SUPREMACY:
THE PRESIDENCY, THE SUPREME COURT, AND CONSTITUTIONAL LEADERSHIP IN
THE U.S. HISTORY 4 (2007) [hereinafter Whittington, Political Fowatins] (It is
“wishful thinking” to treat judicial supremacy “a matter of normative directive
and accomplished fact. ... American history is lgtbiwith debates over judicial
authority and constitutional meaning”); Keith E. Itfhgton, Presidential
Challenges to Judicial Supremacy and the Politit€onstitutional Meaning3
PoLiTy 365, 395 (2001) [hereinafter WhittingtorRresidential Challengés
([Treating judicial authority as a matter of detiue logic flowing from a
politically and historically abstract Constitutianisconstrues the dynamic and
political nature of constitutional governance”)mis Bradley ThayeiThe Origin
and Scope of the American Doctrine of Constitutidreav 7 HARVARD L. REV.
129, 130-33 (1893) (choosing the courts as the gininstitution in charge of
enforcing and explaining the constitution was bynmeans a necessary choice).

® Bickel, supranote 1.
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This paper joins the relentless search for a raterfor
judicial review. It also wishes to defend judiciaview against the
recent numerous rising voices that either wish hioliah judicial
review altogether or to limit or minimize its scopkts main task is
to expose a critical flaw shared by both advocates opponents of
judicial review and to propose a framework for adding this
difficulty.

The critical flaw of the debate concerning judicialiew is
the conviction that judicial review must lestrumentallyjustified,
i.e., it be grounded iontingentdesirable features of the judicial
process, e.g., the superior quality of decisionsleeed by judges, the
special deliberative powers of judges, and so amceCthe critical
flaw of traditional theories is understood, thipeaturns to develop
a new proposal to defend judicial review that oweres the
difficulties faced by instrumentalist justificatien Under this
proposal, judicial review is designed to provideiwiduals with a
right to a hearing or a right to raise a grievaridere particularly,
we argue that judicial review is indispensable beeait grants
individuals opportunities to challenge decisiorst impinge (or may
have impinged) on their rights, to engage in readodeliberation
concerning these decisions and, last, to benefimfra
reconsideration of these decisions in light of ttMgiberation. The
significance of such a right does not depend onagmimption that
courts render better decisions than other institigtior that they are
more protective of constitutional (or other) valuelsder this view,
judicial review is intrinsically rather than instngntally desirable; its
value is grounded in features that are charadtgisif judicial
institutions per se.

Constitutional theorists justify judicial review on
instrumentalist grounds, that is, because of isrdble contingent

* The most influential recent contributions includeREMY WALDRON, LAW AND
DISAGREEMENT (1999); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM
THE COURT (2000); MARK TUSHNET, WEAK COURTS STRONG RIGHTS. JUDICIAL
REVIEW AND SOCIAL WELFARE RIGHTS IN COMPARATIVE CONSTITUTIONAL LAW
(2008); LARRY D. KRAMER, THE PEOPLE THEMSELVES POPULAR
CONSTITUTIONALISM AND JUDICIAL REVIEW (2004).
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consequencesFor example, such theorists contend that judicial
review is justified because it contributes to tffecacious protection

of rights® to the operation of representative institutiorts, the
stability of legal decisions and settlement of digs® to the
facilitation of the realization of the ideals ofalist democracy,or to
the maintenance of other valuable aspects of libdeanocracy?
Hence, to evaluate the desirability of judicialiesv and its optimal
scope, one ought to examine the long-term practiffdcts of
judicial review! The most influential contemporary advocates of
instrumentalism are constitutional institutionaistwho use
sophisticated methods to compare the performanceoofts with
that of other institutions and take into accountvide variety of
consequentialist consideratiotfsOne of the principal advocates of

® See, e.g., BRIAN VERMEULE, JUDGING UNDER UNCERTAINTY: AN

INSTITUTIONAL THEORY OF LEGAL INTERPRETATION 5 (2006) (“My premises are
thus firmly consequentialist. Indeed they are modesequentialist: judges should
interpret legal texts in accordance with rules vehobservance produces the best
consequences overall”); Ronald DworkiREEDOM S LAW: THE MORAL READING

OF THE AMERICAN CONSTITUTION 34 (1996) (“I see no alternative but to use a
result-driven rather than a procedure-driven stehdiar deciding them. The best
institutional structure is the one best calculategroduce the best answers to the
essentially moral questions of what the democretieditions actually are, and to
secure stable compliance with those conditions”).

® Seeinfra section IIB.

’ Seeinfra section IIC.

8 Seeinfra section 1ID.

® Seeinfra section IIE

10 Sedinfra section IIF.

1 Thomas C. GreyDo We Have an Unwritten Constitutior?Z STAN. L. Rev.
703, 714 (1975). (“How one views this question [theestion of judicial review]
depends largely on how one evaluates the prac#salts, over the long run, of the
exercise of this power”).

12 pdrian Vermeule supra note 5 at 233 points out that “whether, and to twha
extent, judicial review is desirable turns uporaage of empirical and institutional
variables, including the agency costs, error coatsj decision costs of the
alternative regimes, moral hazard effects, thengitrate of legal change, the costs
of transition from one regime to another, and #lative capacities of legislatures
and courts at updating obsolete constitutional igions.” Other influential
institutionalists who share this view include EiferElhaugePoes Interest Group
Theory Justify More Intrusive Judicial RevieWl YALE L.J. 31 (1991); ML K.
KOMESAR, IMPERFECT ALTERNATIVES: CHOOSING INSTITUTIONS IN LAwW,
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this perspective — Adrian Vermeule — argues: “limgiple, these
consequentialist premises exclude a domain of (whal partially)

nonconsequentialist approaches to interpretatidn.tutns out,
however, that this is not a very large loss of gelity, because few
people hold views of that sort. Interpretative apgentialism is an
extremely broad rubric'?

This paper challenges the instrumentalist paradigih joins
the camp of the “few people” (who are so insigmifit that they are
not even named by Vermeule). It does so in twoestagirst, this
paper argues that instrumentalist theories failptovide a solid
justification for judicial review. Second, this mapdevelops an
alternative non-instrumentalist justification fardjcial review. Let
us briefly survey each one of these claims.

Instrumentalist theories depend on factual conjestu
concerning the institutional dispositions of couatsd legislatures.
Courts, it is argued, are more likely to renderhisgprotecting
decisions, to protect majoritarian institutions, tor promote other
values. Yet, as institutional theorists have panteut, these
conjectures are often based on esoteric histoqicatedents or
armchair sociological generalizatiol{sExamining the institutional

EconoMics, AND PuBLIC PoLicy 269 (1997) (“Institutional choice is the core of
constitutional law and constitution making”).

13 Vermeule supranote 5, at 6.

4 The debate concerning judicial review turns ootdften to be a debate between
those who believe that we ought to learn aboutpisgormance of courts from
Dred Scott, Plessy, and Lochner and those who Jelibat we ought to learn
about the performance of courts from Brov8ee Stephen M. Griffin,Review
Essay: Legal Liberalism at Yate4 GONST. COMMENTARY 535, 553 (1997) (“In
general... law professors have not been willing tgagie with relevant research
from political scientists and historians. ... Witha@utch engagement, analysis by
law professors of the place of the court in Amarigbvernment will remain a
matter of armchair generalizations and folk wisdgm.

Adrian Vermeule has criticized effectively this adetal unsystematic
approach and has pointed out that: “For every sighotective Supreme Court
decision, there is a decision that undermines sighhe question is not whether,
say, the Court's decision iBrown v. Board of Educatiois “good” or “bad” in
isolation. Ambitious judicial review is an institobal rule that necessarily
produces a package of outcomes, both good and Ibdlde package includes
Brown it also includes horrors such as Chief Justiaeeya proclamation iDred
Scott v. Sandforthat there is constitutional right to own slaveSéeVermeule,
supranote 5, at. 231; Elhaugsypranote 12, 101 (“After all we have no guarantee
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features of courts and legislatures suggests thia¢ of the simple
factual conjectures of constitutional theorists iglesd to defend

judicial review can be established. Furthermorstriimentalists fail

to capture the nature of the political controvelogyween advocates
and foes of judicial review. This controversy, wgLee, is not about
the expertise or competence of judges versus #&gisis; it is about
the political morality of constitutional decisionaking. It involves

questions concerning the legitimacy of the coergoesvers of the

state and questions concerning the appropriatéigasbns owed by

the state to its citizens. The fundamental conwdiof advocates
and foes of judicial review do not depend on conmgathe quality

of decision-making of judges or legislatures or attyer contingent
(desirable or undesirable) effects of granting pewe the judiciary

or the legislature.

If judicial review cannot be grounded in instrunadist
explanations concerning its desirable effects, bawit be justified?
This paper proposes that judicial review is grouhdie features
intrinsic to the adjudicative process itself. Jimliaeview can be
successfully justified if it can be shown that widuals have a right
to judicial review of legislative decisions indepent of the
“correctness” of judicial decisions or other lomgrh contingent
effects of judicial decision-making. More specifigawe maintain
that judicial review is designed to protect theghti to a hearing” or
the ‘“right to raise a grievancé> Judicial review provides an
opportunity for individuals whose rights are infyjed (either
justifiably or unjustifiably) or individuals whosdghts may have
been infringed to raise their grievance against (hetual or

that judges empowered to review laws will onlykstrdown...undesirable political
outcomes; their review may also produce ... undelsrablitical outcomes and
strike down desirable political outcomes.”); Chojgher Wolfe, 0DICIAL
ACTIVISM: BULWARK OF FREEDOM ORPRECARIOUS SECURITY (2" ed. 1997) 84
(["W]hat grounds are there to believe that the touill enforce the right principles
at the right time? If some courts have correctlycpwed the wave of the future
and ridden the crest of the wave..., others havehadtnotable success in similar
attempts. Ultimately, the defense of judicial aistiv on the basis of its good
results flounders on the strikingly different resuthat judicial activism has had
over time”).

5 See Yuval Eylon & Alon HarelThe Right to Judicial Revie@2VA. L. ReEv. 991
(2006).
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presumed) infringemenf. The right to a hearing as understood in
this paper is a procedural one. It is distinct fritva right to secure a
different outcome — an outcome that respects aigtiss; it is a right
grounded in the fundamental duty of the state twsali its citizens
on matters of rights, in particular to consult thaghose rights may
be affected.

Establishing the case for judicial review does imaply
establishing a core case or an easy case for @ldeiiew. The title
of this article draws its inspiration from the ea#l of two recent
articles'” But this title is not merely a play on words. Qarse is a
core case for judicial review because in realityer¢h are
considerations that come into play once this caseds established.
Our case for judicial review is bolstered therefbyeother important
considerations. It is also an easy case in theestas in contrast to
the instrumental justifications for judicial revietvdoes not require
the establishment of complex empirical assertiomshsas courts
render better decisions or the courts’ decisioasw@re protective of
democracy or rights. Establishing the easy casqufticial review
requires merely establishing that courts are faithdé the values
embodied in the adjudicative process.

Section Il of the paper explores five argumentsofang
judicial review and establishes that these argusnard instrumental
and that they fail precisely because they are unsntal. These
arguments include claims that: judicial review @nducive to the
protection of (substantive) rights; the protectiohdemocracy or,
more broadly, participatory values; the sustainin the
achievements made by public-spirited generatiomgperiods of
“constitutional moments”; the reaching of stabiléynd coherence;
and, last, institutional instrumentalism designegecifically to
overcome these difficulties by weighing a wide e#ri of
institutional considerations. Section Ill argueattimdividuals have a
right that judicial (or quasi-judicial) bodies pide them with an
opportunity to raise their grievances and thatehssdies also ought

®1d. at 997-99.

Y The articles whose titles inspired this article &ge Richard H. FallonAn
Uneasy Case for Judicial Reviel21 HaRv. L. REv. 1693, 1699 (2008) and by
Jeremy WaldronThe Core of the Case Against Judicial ReviEl® YALE L.J.
1346 (2006).
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to have the power to make authoritative judgmeniss “right to a
hearing” or the “right to raise a grievance” ougbtbe respected
independently of the instrumental contributionst fugicial review
makes (or may make) to other values of democratidileral
societies. Section IV examines and criticizes #went proposals to
substitute judicial review with various types of efdocratic
constitutionalism.” The primary targets of sectid¥W include
Kramer's popular constitutionalism and Tushnet'sgidiative
constitutionalism. This section challenges the wftead conviction
that judicial review is illegitimate because itistidemocratic, elitist,
or aristocratic. In fact we argue that the antideratic features of
judicial review are necessary to protect the righta hearing and,
consequently, are necessary for constitutionatifegcy.

I THE INSTRUMENTALIST JUSTIFICATIONSFOR JUDICIAL
REVIEW

A. Introduction

This section explores the instrumentalist justifimas for judicial
review and points out their weaknesses. Before wasemt the
instrumentalist justifications, let us first dekaiwhat we mean by
judicial review and then describe the general $tinec of
instrumentalist justifications for judicial review.

Judicial review as understood here consists offahewing
two components: 1) Courts have the power to makediig
decisions concerning the validity of statutes tyaly to individual
cases brought before them and these decisions twdet respected
by all other branches of government. 2) No brantlgavernment
has the power to immunize its operation from juaicscrutiny.
Judicial review, as defined by us, is incompatii¢h theories of
democratic constitutionalism, namely theories tlaalvocate an
“equal partnership” of courts and other represamanstitutions (or,
more broadly, citizens) in interpreting the Consi@n'® Our
analysis implies that courts are not “equal paghear the enterprise

18 Seeinfra section IV.
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of constitutional interpretation, but, instead, ytheave a privileged
role in constitutional interpretatid.

The constitutional theorists whose views are presehelow
are theorists who investigated the role of countscénstitutional
interpretation. Our primary task in this sectiondsestablish that the
prominent theories purporting to justify judicialeview are
instrumentalist and that these theories fail fas treason. Under
these theories, judicial review is justified to #adent that it is likely
to bring aboutcontingentdesirable consequences. While there are
important differences between the five theoriesmérad in this
section, they all share important structural sintils. Under each
one of these theories, the constitutional thediif¢rentiates sharply
between two stages of analysis. At the first stafe, theorist
addresses the question of what the point of thesttation is and,
consequently, how it should be interpreted. Onee“floint” of the
Constitution is settled, the theorist turns to tifgrthe institutions
best capable of realizing the “point” of the Congion.
Instrumentalist theories of judicial review peraeithis second step,
namely identifying the institutions in charge ofterpreting the
Constitution, as subservient to the findings in fiist stage. The
institution in charge of interpreting the Consiat is simply the
institution most likely to interpret the Constitoni “rightly” or
“correctly” or whose decisions are the most condeicto the
constitutional goals or values as defined at tret fitage of analysis.
Interpreting the Constitution can therefore be dbed as a task in
search of an agent capable of performing it, thenadeing an
instrument whose suitability depends solely on dhnelity and the
costs of its performanc@.

This section starts by examining five theories puipg to
justify and determine the scope of judicial reviefvstatutes. The

19 Our claim however is insufficient to justify judd supremacy. Judicial
supremacy as opposed to judicial review includéisird component, namely the
claim that courts do not merely resolve partic@aputes involving the litigants
directly before it. They also authoritatively inpeet constitutional meaning.
Judicial supremacy requires deference by other rgovent officials to the
constitutional dictates of the courts not only wiélspect to the particular case but
also with respect to the validity of the legal nernfror a definition of judicial
supremacy, see WhittingtoRplitical Foundationssupra note 2 at 7.

2 See, e.g., Vermeulsypranote 5 at 233.
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theories examined below are merely examples of ecopbrary
theories of judicial review. The general structaféhese theories is
shared by other theories. The critical discussibrthese theories
enables us to expose some general limitations stfumentalist
theories.

B. Judicial Review and the Protection of Rights

It is indisputable that individuals have rights aticht the
legal system ought to protect these rightilentifying the scope of
these rights, assigning them the proper weight, alotating their
protection to various institutions is often difflcand controversial.
Many believe that judges are superior in theirigbtb identify the
scope of rights and assign them the proper weigbine theorists
believe that the superiority of judges is attrilmlgato their expertise;
judges, under this view, form a class of expertsights? Others
believe that judicial review can be justified nat the basis of
judicial expertise but on the basis of the natdre judicial process
and the relative detachment and independence ajegidrom
political constraint$® At the core of these views is the belief that

%1 See, e.g., Alon HareRights-Based Judicial Revie#® LAW AND PHILOSOPHY
247, 250-251 (2003).

22 See, e.g., MARLES BLACK, A NEW BIRTH OF FREEDOM HUMAN RIGHTS,
NAMED & UNNAMED 125 (1997) (“Human rights claims are madehe name of
the law as the outcome of reasoning from commitment; gsdaye practiced in this
kind of reasoning, and some of them are expett)at i

23 Owen Fiss,Two Models of Adjudicatignin How DOES THE CONSTITUTION
SECURERIGHTS? 36, 43 (Robert A. Goldwin & William A. Schambeds., 1985).
(“The capacity of judges to give meaning to publalues turns not on some
personal moral expertise, of which they have ndng,on the process. ... One
feature of that process is the dialogue judges naostduct. ... Another is
independence: the judge must remain independetheoflesires or preferences
both of the body politic and of the particular aestants before the bench”); Owen
Fiss, Forward: The Forms of Justicé®3 Harv. L. REv. 1, 12-13 (1979). “Their
[the judges’] capacity to make a special contribbutio our social life derives not
from any personal traits or knowledge, but from ttedinition of the office in
which they find themselves and through which thagreise power”); See also
MICHAEL J. PERRY, THE CONSTITUTION, THE COURTS AND HUMAN RIGHTS: AN
INQUIRY INTO THE LEGITIMACY OF CONSTITUTIONAL POLICY MAKING BY THE
JupICIARY 102 (1982). (“As a matter of comparative institatl competence, the
politically insulated federal judiciary is more dily, when the human rights issue is
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(some or all) decisions concerning rights require certain

professional/institutional framework and that magofan decision-

making is often not sufficiently informed or delibéve and,

consequently, cannot guarantee that the rights béll protected
adequately. Either the special expertise of judgethe institutional

circumstances in which they operate (or both) mleyudges a better
opportunity to successfully identify either the geaf rights or their
weight vis-a-vis other considerations. This viewvall entrenched in
American legal thought and has most famously bemuea by

Alexander Hamiltorf?

a deeply controversial one, to move us in the tdeof a right answer (assuming
there is such a thing) than is the political preckdt to its own devices, which
tends to resolve such issues by reflexive, mecharéderence to established moral
conventions); BWRENCE G. SAGER, JUSTICE IN PLAINCLOTHES: A THEORY OF
AMERICAN CONSTITUTIONAL PRACTICE 199 (2004) (pointing out “structural
features of a constitutional judiciary that make ipromising environment for the
contestation of rights”).
24 Hamilton argues:

This independence of the Judges is equally regquisiguard the

Constitution and the rights of individuals from tleéfects of

those ill humors, which the arts of designing men, the

influence of particular conjunctures, sometimesselisinate

among the People themselves, and which ... havedeney ...

to occasion dangerous innovations in the Governnaerd

serious oppressions of the minor party in the comityu...

But it is not with a view to the infractions of th@onstitution

only, that the independence of the Judges may besaential

safeguard against the effects of ill humors in gbeiety. These

sometimes extend no farther than to the injuryrofgpe rights of

particular classes of citizens, but unjust andigldews.

See The Federalist No. 78 at 544-45 (Alexander Hami(Henry B. Dawson ed.,
1891). In this paragraph Hamilton raises two d@ticoncerns. First, he is
concerned that the legislature has “a tendency ...ot¢sasion dangerous
innovations in the Government” and, second, thdtais a tendency to generate
decisions which constitute “serious oppressionstied minor party in the
community.” The first concern is an epistemic concepointing out the
deficiencies of the decision-making of the legistat Legislatures, under this
argument, are too adventurous and therefore tooepim “dangerous innovations.”
Judges presumably constrain the inclination of slegires to adventurous
novelties. The second concern is a motivationateom namely the concern that
legislatures may have evil dispositions leadingrtite legislate “unjust and partial
laws.”
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A rights-based justification for judicial review pgals to
“moral rights which individuals possess against rtregority.” The
legislature represents the will of the majoritiesd anajorities are
inclined to make decisions that unjustifiably infyfe minorities’
rights?® Judicial review is justified to the extent thatistlikely to
contribute to the protection of rights, either dttg, by correcting
legislative decisions that violate individual rightor indirectly, by
inhibiting the legislature from making decisionsathviolate
individual rights®’

The view that constitutional constraints are desigrto
guarantee the efficacious protection of rights masfathe legislature
has dominated much of the debate concerning judigaiew.
Jeremy Waldron believes that:

These two concerns are general institutional carsceFhey apply not
only to courts but also to other institutions. Vewrte labels both considerations as
“agency costs” and distinguishes between agentnipedence and agent self-
dealing. See Vermeulsupranote note 5 at 257. Vermeule rightly points owttth
the distinction between incompetence and selfésteis fuzzy since “cognitive
mechanisms such as motivated reasoning and seihgdrias may transmute self-
interest into ‘sincere’ error.” Sae at 258.

% See RNALD DWORKIN, TAKING RIGHTS SERIOUSLY 133 (1977). See also
Cooper v. Aaron358 U.S. 1, 18 (1958) (It is an “indispensablatdiee of our
constitutional system” that the interpretation loé tCourt is binding on the states
since “the principles announced [in Brown] and tigedience of the States to
them, according to the command of the Constitutine, indispensable for the
protection of the freedoms guaranteed by our furedtdat charter for all of us”).

%6 L AURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAwW 896 (3rd ed.,
Foundation Press 2000) (“Subject to all of the Ipef antimajoritarian judgment,
courts and all who take seriously their constitodiboaths — must ultimately define
and defend rights against government in terms iedéent of consensus or
majority will"); Jesse Choper and John Yodartime Process: A Dialogue on
Congressional Power to Remove Issues From the Be@awurts 95 CAL. L. REv.
1243, 1246-7 (2007): (“I begin from the propositighat the paramount
justification for vesting the federal courts withet awesome power of judicial
review is to guard against governmental infringetseaf individual liberties
secured by the Constitution”).

27 See HENRY J. ABRAHAM, THE JUDICIAL PROCESS371 (7' ed. 1998) (arguing that
judicial review disciplines legislatures and detérsm from infringing individual
rights).
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The concern most commonly expressed about
legislation is that legislative procedures may give
expression to the tyranny of the majority and that
legislative majorities are constantly and in the
United Kingdom, for example, endemically and
constitutionally- in danger of encroaching upon the
rights of the individual or minorities. So widesackeis

this fear, so familiar an element is it in our godl
culture, that the need for constitutional constsaion
legislative decisions has become more or less
axiomatic®®

The first premise of the argument, namely, thatomitgs
may be inclined to violate the rights of minoritiess well
documented and seems self-evid@ntet, to justify judicial review,
it is not sufficient to point out that legislaturtssl to protect rights
effectively. Two additional premises are necessdfiyst, it is
necessary to establish that judges are more incliogrotect these
rights than legislatures. Second, it is necessanedtablish that
judicial mistakes resulting from judicial overzeasmess in
protecting rights, i.e., mistakes encroaching anlédgitimate powers
of the government, are not too costly such thay thetweigh the
benefits resulting from the better and more efficas protection of
rights

The alleged greater inclination of judges to prowghts is
often defended by appealing to the structural featof the judicial
branch that make the judiciary particularly appméee of the
significance of rights. Arguably, judges’ insulgrito public and
populist pressures and the deliberative natureuditial reasoning
make judges particularly attentive to the significa of rights and
less prone to populist hysteffa.At the same time, the relative

8 Seesupranote 4 at 11.

2 See, e.g.supranote 23.

%0 See Harelsupranote 21 at 251-52.

31 See, e.g., sources smpranote 23. See alsodRALD DWORKIN, THE FORUM OF

PRINCIPLE in RONALD DWORKIN, A MATTER OF PRINCIPLE 33, 71 (1985)
(maintaining that the judiciary alone serves asuio of principle” which is free
from the din of “the battleground of power politics
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weakness of the judicial branch and its vulnergbiluarantee that
judges will not be too overzealous in the protettd rights?

This view of the rationale underlying judicial rew is highly
influential. It is a theory that purports both tep&in what values
ought to be protected by the Constitution and tovide a
justification for judicial review. The Constitutions designed
primarily to protect individual rights. Judicial view is justified
instrumentally because judges are more likely t@rguagainst
violations of rights than the legislature.

Opponents of judicial review remain unconvinced.eOn
argument they raise is that the claim that courés iadeed more
effective in protecting rights than other instituts is likely to be
false®® For one, it has been pointed out that historicidence does
not support the claim that courts are always ondygically better
in protecting rights than legislatur&sThe notorious case of Dred

%2 See, e.g., Bickelsupranote 1 at 252 (“In an enforcement crisis of angl re
proportions, the judiciary is wholly dependent ugba Executive...They respond
naturally to demands for compromise).” A rare staat by a famous Justice
supports this conjecture. See Joseph P. LasigMFTHE DIARIES OF FELIX
FRANKFURTER 86 (1975) (“Justice Jackson, as close to Frarifuas anyone on
the Court, put the matter of the Court's consci@ssrof its own vulnerability with
considerable candor: the Court ‘is subject to bedtripped of jurisdiction or
smothered with additional justices any time suchligposition exists and is
supported strongly enough by public opinion. | khithe Court can never quite
escape consciousness of its own infirmities, a fpsipgy which may explain its
apparent yielding to expediency, especially durirzg time™).

% See Komesarsupranote 12 256-261 (arguing against “the fundamengits
approach to constitutional law” on the grounds jbdges are not necessarily the
best protectors of rights); Vermeulsupra note 5 at 243 (“Courts may not
understand what justice requires or may not be gaodroducing justice even
when they understand it").

% DAvVID M. RABBAN, FREE SPEECH IN ITSFORGOTTENYEARS 131 (1997) (“The
historical record poses a substantial challengeutoent constitutional theorists
who identify an independent judiciary as the bestgztion for individual rights in
a democracy”); Waldrorsupranote 4 at 288: “[T]he record on judicial review is
far from perfect ...; Wojciech Sadurskiudicial Review and the Protection of
Constitutional Right®22 OXFORD JOURNAL OF LEGAL STUDIES 275, 278 (2002)
(pointing out that there are many cases “impligatimportant issues of rights in
which the legislature was more rights-protectivanttthe Supreme Court %),
Vermeule, supra note 5 at 231 (“For every rights-protective Supge@ourt
decision, there is a decision that undermines sfght
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Scott is a live example that courts are often romidgat identifying
what the rights protected by the Constitution areoght to be”®
Lochner, on the other hand, is an example estafdjsthat courts
may be overzealous in protecting what they wronggyceive as
rights and intrude into zones which ought to be egped by
legislatures® These cases may suggest that the success of aourts
protecting rights without intruding on other impamt values of
public life depends upon particular social and tuEll
contingencied’ Hence the claim that courts are better at protgcti
rights cannot provide a solid basis for justifyjugicial review. This
is simply because: “Before accepting [the authasftyhe court]... it
is necessary to ask about judicial competence tduate moral
arguments of this sort, and also to ask about faots incentives.
Perhaps the Court is not especially well equipgedvaluate those
arguments; and if consequences matter, the magalhants might

% Dred Scott v. Sandforé0 U.S. 393 (1856)

% See, e.g., EARISTOPHER WOLFE, THAT EMINENT TRIBUNAL JUDICIAL
SUPREMACY AND THE CONSTITUTION 154 (2004) (explaining that the court erred in
Lochner by overextending rights protection beyond the fmions of the
constitution); WLLIAM M. WIECK, LIBERTY UNDER THE LAW: THE SUPREME
COURT IN AMERICAN LIFE, 123-125 (1988) (“Lochner has become in moderesim
a sort of negative touchstone. Along wibined Scottit is our foremost reference
case for describing the Court’s malfunctioning ... speak of ‘lochnerizing’ when
we wish to imply that judges substitute their ppljgreferences for those of the
legislature”).

37 Using historical experience is dubious for anotresrson. Historical arguments
fail to capture the complex inter-dependencies betwdifferent institutions. Thus,
even if one can establish that courts have systeafigt been worse than
legislatures in protecting rights, it does notdallthat eliminating judicial review
is conducive to the protection of rights since qiali review may have contributed
to the quality of the legislature’s decision-makisge, e.g., Abraharsupranote
27 at 371 (arguing that judicial review disciplinkegislatures and deters them
from infringing individual rights). Similarly, eveif one can establish that courts
have systematically been better than legislatuitedpes not follow that judicial
review is conducive to the protection of rights dnese it is possible that a
legislature operating in a world without judiciaview is more reflective and
deliberative than a legislature in a world with igidl review. See, e.g., Thayer,
supra note 2 at 155-56 (maintaining that the abditp of judicial review
diminishes legislature’s willingness to deliberat®sut questions involving rights).
These possibilities only serve to illustrate thenpexity of the considerations
required for establishing rights-based argumemsifagainst judicial review.
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not be decisive..?® In other words, “Courts may not understand
what justice requires, or may not be good at produjustice even
when they understand it

Even under ideal conditions, namely, under the raption
that courts are indeed better than legislaturesdamtifying and
protecting rights, it is still unclear whether tleality of courts’
decision-making can justify judicial review. Theeoall success of
the courts in protecting rights depends not onlyt@ncourts’ rate of
success in correctly deciding cases but also ondh®position of the
cases brought to the court. If the courts decideecty in 70% of
the cases while the legislature decides correntlyG%, courts may
still do worse than legislatures if 80% of the fietis brought to the
court are flawed or frivolou®.

Recently, in an article whose title inspired uglmosing the
title of this article, Richard Fallon suggested ewvndefense of the
rights-based justification for judicial revieth.Fallon argued that
even if courts are no better than legislatures riotgeting rights,
establishing multiple safeguards or veto powers different
institutions is desirable given that “errors of anglotection — that is,
infringements of rights — are more morally serighan errors of

% Vermeule,supra note 5 at 242. See also Komessupra note 12 at 256-61
(disputing the view that judges are “preferred skears for moral principles and
fundamental values”); Sadursldupranote 34 at 299 (arguing that “it might be
rational to support judicial review of the institral particularities of judicial
institutions compared with those of the politicakches, render courts more
sensitive to rights considerations in general. Big judgment will be contingent
on specific institutional comparisons and cannotizle in abstraction from the
particular circumstances in a particular countrff)aRK TUSHNET RED, WHITE
AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAW 120 (1988) (“Those
who write about constitutional law tend to ignonediscount the moral rhetoric
that pervades politicians’ discourse, but therarset® be little reason to be any
more skeptical about politicians’ sincerity in ugithat language than about
judges”).

%9 Vermeule supranote 5 at 243.

40 we thank Dick Markovitz for raising this point.

“l See, e.g., Fallonsupra note 17 at 1699. As Fallon himself indicates the
argument appeared earlier. See, e.g., Frank BsChostitutions and Enforcement
of the Bill of Rights, 85 ORNELL L. Rev. 1529, 1576 (2000) (arguing that judicial
review may be justified even if a judiciary lackany intrinsic advantage in
constitutional interpretation and enforcement” hesea“*adding an additional check
on government action will enhance the liberty thiéds Rights offers”).
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overprotection.?? It is better therefore to err on the side of taachn
rather than too little protection of rights. Judicireview “may
provide a distinctively valuable hedge against mrroof
underenforcement'®

Fallon is of course aware of the complex set otiaggions
that is required in order to justify such a con@ng* Among the
most troubling aspects of Fallon’s argument is thapplies only to
cases of conflicts between a right and interesethas policy-based
considerations. Yet, very often the relevant corrsy is a
controversy between conflicting rights claiffis.

But even if these assumptions are granted, itfficuli to see
how this argument could justify a system joflicial review as
opposed to any other system that imposed burdenggisiation.
Admittedly, “[c]ourts are likely to have a distiiv® perspective,
involving both a focus on particular facts and &ty to historical
understandings of the scope of certain rights, thatld heighten
their sensitivity to some actual or reasonably abjgl violations that
legislature would fail to apprehentf"Yet, it is also the case that
“the judicial branch may labor under some relatilisadvantages
t00.”’ There is no attempt on the part of Fallon to distatihat the
judicial “hedge against error of underenforcement” is supetd
alternative institutional mechanisms designed taoimiize the risks
of underenforcement of rights such as a third hoofs€ongress,
requirements of consultation with eminent legabtists, etc.

On the one hand this omission is understandable. ortty
way to establish that courts rather than otheiitingins are better
designed to protect rights would necessarily raty some claims
about courts’ special sensitivity to rights. Butll&a is reluctant to
make such claims. Courts, in his view, are notigalerly sensitive
to the protection of rights; they are as good ag #stitution

2 Fallon, Id. at 1699.

*1d. at 1709.

“1d. at 1710.

4 Jeremey WaldrorFreeman’s Defense of Judicial Revié® Law & Phil. 27, 36
(1994) (arguing that “usually the circumstancesfaee is that a number of citizens
think a given piece of legislation respects andneadvances fundamental rights
and a number of citizens believe that it unjustiffaencroaches on rights”).

“1d. at 1710.

471d. at 1697.
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designed to monitor the decisions of the legistatukt the same
time, this objection is particularly fatal to Falle reasoning given
that Fallon's analysis is based exclusively on astrumentalist
outcome-oriented approach. Perhaps therefore Fallmseeded in
establishing that it is desirable to hamneinstitution empowered to
monitor the legislature but he said nothing as hy whis institution
is or ought to be a court or why it ought to operat a judicial
manner.

To sum up, there are grave doubts concerning tharieal
assumptions underlying the claims of rights-basdsioaates of
judicial review. This argument establishes not riyetiee weakness
and vulnerability of the rights-based justificatifur judicial review,
but a broader claim, namely the claim that thectifeness of any
rights-protecting institutional mechanism is togeedent on factual
contingencies to support general assertions coimgetthe optimal
rights-protecting institutional design. Both adviesaand opponents
of rights-based arguments concerning judicial mvigught to be
more attuned to specific historical contingencidéeciing the
optimal division of powers between courts and legises. Grand
assertions purporting to justify (or oppose) judicieview on the
basis of rights-based arguments are grounded mofaith than in
facts.

C. Does Judicial Review Improve the Democratic Bss@

In his important contribution to constitutional tmg, John Ely has
argued that the Constitution is designed to prafeetrepresentative
nature of government. In Ely’'s view the “pursuit médrticipational

goals of broadened access to the processes andtybain
representative government” ought to replace “theemtoaditional

and academically popular insistence upon the pimvisf a series of
particular substantive goods or values deemed fuedéal...”® The

US Constitution in Ely’s view is essentially a pedaral rather than
a substantive document and the goals of the Catistitas well as
the goals of the institutional structures desigrniedprotect the

“8 See @®HN HART ELY, DEMOCRACY AND DISTRUST. A THEORY OF JUDICIAL
REVIEW 74 (1980)
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Constitution should favor “participation-orientedepresentation
reinforcing approach to judicial revieWIn his attempt to unearth
the underlying principles guiding the Warren Co#illy identifies as
central the “desire to ensure that the politicadceiss — which is
where such values [substantive valuesg properly identified,
weighted, and accommodated — was open to thosk aéw-points
on something approaching an equal baSidt”follows that judicial
review must protect rights that engender partigipain the political
process. Courts have a central role in protectiege rights.

There are two types of concerns that are central to
participation: concerns aimed at “clearing the ctes of political
change® and concerns aimed at “facilitating the repredenaof
minorities.”® The first type of concerns gives rise to the righfree
speech, the right to vote, maintaining a visiblgidktive process,
and so on. Ely believes that: “Courts must polinkibitions on
expression and other political activity because eannot trust
elected officials to do so; ins have a way of wagtto make sure
that the outs stay out® Judicial review “must involve, at a
minimum, the elimination of any inhibition of exgsdon that is
unnecessary for the promotion of government intérég he right to
vote is equally important to protect this type dadncerns. Ely
believes that “unblocking stoppages in the demacrptocess is
what judicial review preeminently [is] about andetbenial of the
vote seems the quintessential stoppag&he courts’ role in voting
cases is justified because they “involve rightshBt are essential to
the democratic process and 2) whose dimensionsotaafiely be
left to our elected representatives, who have avioob vested
interest in the status qué>Furthermore, Ely puts great emphasis on
the Court’s role in preventing majoritarian tyranagd protecting
distributive concerns.

41d. at 87.
0d. at 74.
*11d. chap. 5.
%2|d. chap. 6.
31d. at 106.
4 d. at 105.
%1d. at 117.
%d. at 117.
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The second type of concerns gives rise to conistital rights
that are designed to facilitate the representadifominorities. Ely
points out that minorities are often excluded frpatitical power and
that there is an inherent risk of inequalities aghoampeting groups
in American politicS” Pervasive prejudices prevent genuine
participation. Hence, there is a need for desigmmeghanisms that
will facilitate genuine minority participation irné political process.
The Constitution is designed to protect minoritytiggpation and the
courts are effective mechanisms to protect thesgicipational
values.

Despite major differences, it is easy to detect dtractural
similarity between traditional rights theorists andly’s
participational theory. Under both theories, couai® assigned
review powers because of the alleged superior tyualf their
decisions with respect to a certain sphere. Whiihts theorists
believe that judicial review is justified becausrids are better than
legislatures at protecting rights, Ely believesttlitais justified
because courts are better than legislatures at¢qgtitog democratic
representation. Indeed this similarity was notedRoyald Dworkin
who believes that Ely was wrong only “in limitingi$ account to
constitutional rights that can be understood asaecéments of
constitutional procedure rather than as more sotigéarights. *®

This similarity, however, is the source of the weads of
Ely’s theory. The claim that courts are better aotel more willing
to “police the process of representation” is dubidor reasons
similar to those explored in the last section. st effective critic
of Ely’s theory is Neil Komesar, who challenged 'Elgonviction
that courts are indeed necessary both to “cleatiegchannels for
political change” and to “facilitate the represeioia of minorities.”
With respect to the first goal, Komesar has arghatt

Even within the traditional arenas of judicial &t
that Ely means to describe with his theory, the
political process is not completely unable to pmlic

5" |d. at 81, 135. This argument was extended by Ely¢tudle the protection of
“the right to be different.” John Hart Elfdemocracy and the Right to be Different
56 N.Y.U.L.Rev. 397 (1981).

%8 Dworkin, supranote 5 at 349.
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itself. Is it obvious that attempts to “choke oFfet
channels of political change” in order to retaire th
power for the “ins” would not or could not be deest

or controlled in the absence of judicial intervenft
Our political process has many public officials and
political actors with a great diversity of desir@his
diversity of individuals and desires impedes the
formation of a stable majority capable of chokirff o
change. For most of American constitutional history
the courts were inactive about process, voting, and
speech. During this period legislatures, not courts
produced reforms, the franchise was extended,end t
press functioned®

With respect to Ely’'s second goal, Komesar arghett t

Nor have the political branches shown themselves
completely unable to combat legislative prejudices
and stereotypes — the second type of malfunctiah th
Ely identifies. Remedies for gender discrimination
have come as often from the political process @ fr
the judiciary. The political process, for example,
eventually provided suffrage for women through the
Nineteenth Amendmeft.

In Komesar's view, Ely’s analysis fails becausddés not engage in
comparativeinstitutional analysis; it fails to compare theatity of

decision-making of the different institutional aftatives®> While

Ely detects the imperfections of the legislatureniaking procedural
decisions, he is mistaken to infer from these ifgmtions the
conclusion that courts should be assigned powermd&e these
decisions. Such a conclusion requires comparing viltees and
vices of courts and legislatures, while taking irdocount the
complex interdependencies between these instimticand, as

%9 Komesarsupranote 12 at 203.
®01d. at 203.
®1 See Komesasupranote 12 at 199.
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Komesar establishes, such a comparison does netsaaty favor
courts over legislatures.

D. The Settlement Function of Judicial Review

In their recent contributions to constitutionaldhg Larry Alexander
and Frederick Schauer defend not only judicial eevbut judicial
supremacy on the grounds that judicial supremaayorgducive to
settlement, coordination, and stabififyThe previous two theories
examined in sections B and C maintain that the rsonity of the
courts rests on the fact that the quality of theigiens rendered by
courts is superior to the quality of decisions exed by other
institutions. Alexander & Schauer provide a justfion for judicial
supremacy that is independent of the quality ofgiad decisions.
Instead, Alexander & Schauer suggest that authivetaettiement of
disagreements is sometimes desirable even whegettiement is a
sub-optimal settlement. In their view:

[O]ne of the chief functions of law in general, and
constitutional law in particular, is to provide agiee

of coordinated settlement for settlement's sake of
what is to be done. In a world of moral and pdditic
disagreement law can often provide a settlement of

®21d. at 199

5 Larry Alexander & Fredrick SchauerOn Extrajudicial Constitutional
Interpretation110 HaRv. L. Rev. 1359 (1997) [hereinafter Alexander & Schauer,
Extrajudicial Constitutional Interpretatidn Larry Alexander & Fredrick Schauer,
Defending Judicial Supremacy: A Refly GONSTITUTIONAL COMMENTARY 455
(2000) [hereinafter Alexander & Schau@efending Judicial SupremacyThis
argument was first made by Daniel Webster who raaied that: “Could anything
be more preposterous than to a make a governmetihdowhole union, and yet
leave its powers subject, not to one interpretatimut to thirteen or twenty four,
interpretations? Instead of one tribunal, estabtisby and responsible for all, with
power to decide for all, shall constitutional qimss be left to four and twenty
popular bodies, each at liberty to decide for ffsmhd none bound to respect the
decisions of the others?” See Daniel Webster 6 C@ragp. 78 (1830). More
recently, the argument has been raised and rejégtedlexander Bickel. Bickel
believes that: “The ends of uniformity and of vication of federal authority” can
be served “without recourse to any power in thesfabjudiciary to lay down the
meaning of the Constitution.” See Bickslipranote 1 at 12.
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these disagreements, a settlement neither final nor
conclusive, but nevertheless authoritative and thus
providing for those in first-order disagreement a
second-order resolution of that disagreement thiat w
make it possible for decision to be made, actiorset
coordinated, and life to go &h.

Stability and coherence are highly important inilfeding
the coordinative function of law. It is necessary éstablish
institutions that will be capable of doing so. Adexler & Schauer
believe that courts in general and the SupremetQoyarticular are
better capable of maintaining stability and achigwvsettiement than
other institutions. In purporting to establish tBepreme Court’s
special virtues in realizing these goals, AlexangeSchauer rely on
the relative insulation of the Court from politicalinds, on the
“established and constraining procedures through ictwh
constitutional issues are brought before the cbum, the small
number of members of the Supreme Court, the lifien tdhey serve,
and the fact that the Court cannot pick its owmnagé®In their view
these institutional features of the Supreme Corovige reasons to
believe that judicial supremacy is conducive to teaching of
settlement and to the maintenance of stalffity.

Several legal theorists have raised objectionsléxakder &
Schauer’s conjectures. Some theorists have disgheednportance
attributed by Schauer & Alexander to stability asettiement’ In
fact, it is claimed that the constant anarchic dyisen and shifting
interpretations generated by competing constitaliomterpretations
of different institutions may be more desirable nthtne rigidity
generated by a single authoritative judicial intetation®® Even if
one concedes that maintaining stability with respex some

4See Alexander & Schauddefending Judicial Supremagd. at 467.

®%1d. at 477.

%% d.

®7 See Keith E. Whittington, Extrajudicial Constitrial Interpretation: Three
Objections and Responses 80 N.CHEVR773, 788 (2002) (Noting that: “The
settlement function of the law is valuable one, ibig not the only value that the
Constitution serve”).

®8d. at 790 (pointing out the tradeoffs between stgbiind other dimensions of
the legal system).
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constitutional questions is important, it seemst thl least with
respect to many substantive disagreements, the wadlreaching the
right, correct, or desirable interpretation ovedkhas the value of
maintaining stability. As Whittington argues in hgenetrating
critigue of Alexander & Schauer, “It is sometimesttbr to have no
rule than a substantively bad rule. Moreover, astaiively good
but fluid rule may be better than a substantivelgt but fixed rule ®
Others have questioned whether indeed courts iargeand
the Supreme Court in particular are the instititiomost capable of
maintaining stability and reaching settlem&h®ne of the critics of
Alexander and Schauer asks, “Would legislative ennarcy produce
more or less stability than judicial supremacy?rtineor structural
status quo bias is built into legislative institui$s by voting rules,
bicameralism, and other features. Is this stromgexeaker than the
status quo built into judicial institutions?” Another critic even
asserts that “Court opinions can unsettle as weléettle the legal
and constitutional environmentTo sum up, Alexander & Schauer
fail to establish that coherence and stability eeetral values for

% |d. at 790. Some examples of persistent constitutialigputes provided by
Alexander & Schauer can highlight this concern.xaleder & Schauer mention
among others the constitutional disputes concerpiagers in public schools, the
maintenance of single-sex colleges and universiied capital punishment. See
Alexander & SchauerDefending Judicial Supremac470-01. Take the case of
capital punishment. Assume now that an officialien&ls that the Court wrongly
decided that capital punishment does not violage Eighth Amendment. In the
official’s view executing a person is a violatiohtbat person constitutional right
to life. It seems that the value of protecting tleastitutional right to life is much
greater than the value of facilitating settlemeithwespect to the true meaning of
the Eighth Amendment. Executing a person againstdictates of the Eighth
Amendment simply in order to facilitate authoritati (but flawed) settlement
concerning the meaning of this Amendment is clearigng. It is better to save the
lives of some individuals than to save none simfaly the sake of reaching
consensus.

01d. at 797 (“The capacity of the judiciary to settinstitutional disputes can be
overstated ... Critics of extrajudicial constitutibireterpretation assert and assume
that the Court can do so, but there are reasom®ubt their assumption in this
regard”). See, e.g., Kramesupra note 4 at 234-6 (providing numerous reasons
why there is no reason to believe that courts’ slens are more stable than
political ones).

I See Vermeulesupranote 5 at 249.

2 See Whittingtonsupranote 54 at 800.
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constitutional issues and they also fail to esshblihat courts are
better than other institutions in maintaining dligbiand reaching
settlement.

E. The Dualist Democracy

The “dualist democracy” position advocated by Acken seeks to
distinguish between two different decisions that ba reached in the
American democracy. The first is a decision madéheyAmerican
people and the second, a decision made by thegrgments? The
American Constitution is designed to protect thestfitype of
decisions from being eroded by the second type.

Decisions by the people are only rarely made andeun
special condition§! Before gaining the authority to make supreme
law in the name of the people political partisansstroperate in the
public sphere and gain support for their positibmese achievements
are the byproduct of a lengthy public deliberatiamder
circumstances that are ripe for active deliberattord a genuine
disposition for public-spiritedness giving rise tdhigher
lawmaking.”® These rare periods are labeled by Ackerman as
periods of “constitutional politics.” In contrash, periods of “normal
politics” decisions made by the government occlily@dad are made
primarily by politicians. They are the product ogliberation
conducted by “public citizens”. elected politicianstaffers,
bureaucrats, government officials, party leadesbpyists and the
like, who are subject to the normal constraints ioferests,
ideologies, and powef&. During these periods most citizens —
“private citizens,” as Ackerman puts it — are nelkelly disengaged
from politics and are distanced from having a iegdact or interest
in public deliberation. Ackerman believes that f@enstitution is
designed to protect the first type of decisions ecislons made
during periods of constitutional politics — fromagdual erosion
during periods of “normal politics.”

3 BRUCEACKERMAN, WE THE PEOPLE VOL 1 FOUNDATIONS 6 (1991).
74 i
Ibid
’® Ibid
"8 Ibid
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After identifying the values the Constitution issigned to

protect, Ackerman investigates what the role ofrtoin preserving
the dual structure is. In an attempt to addressghestion Ackerman

says:

It follows, then, that the dualist will view the geme Court
from a very different perspective than the monisie monist
treats every act of judicial review as presumptivel
antidemocratic and strains to save the SupremetGam
the “countermajoritarian difficulty” by one or amer
ingenious argument. In contrast, the dualist deeslischarge
of the preservationist function by the courts aseasential
part of a well-ordered democratic regime. Ratheanth
threatening democracy by frustrating the statutteynands
of the political elite in Washington, the courtsnee
democracy by protecting the hard-won principles af
mobilized citizenry against erosion by politicaitet who
have failed to gain broad and deep popular sugportheir
innovations’’

Hence Ackerman believes that:

[Dlualists cannot dismiss a good faith effort by th
Court to interpret the Constitution as “antidemticta
simply because it leads to the invalidation of nairm
statutes; this ongoing judicial effort to look baeid
and interpret the meaning of the great achievenants
the past is an indispensable part of the largejepro
of distinguishing the will of the We the Peoplerfro
the acts of We the Politiciart.

The Court therefore furthers the cause of demociagy

preserving and protecting constitutional politigmiast erosion by
political elites who are engaged in “normal positicThe Court is
valued in Ackerman’s scheme to the extent to whickerves the
purpose of reaching decisions that express mottafdidly the values

71d. at 10.
8d. at 10.
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cherished by the mobilized citizenry. The succesaiure of the
court is measured by the degree to which it succérgreserving
these values.

Surprisingly, however, Ackerman says very little tasvhy
judges are especially qualified to fulfill the fuimn assigned to them
within his scheme. In response to the central quest this article,
namely: why judges?, Ackerman notes the following:

Sometimes the Justices will make serious mistakes,
but these blunders should be placed into a larger
perspective. Political life is full of pathologies...
Within this human-all-too-human tragicomedy, the
Court adds something valuable to the mix. Quite
simply, the Justices are the only ones around thith
training and the inclination to look back to past
moments of popular sovereignty and to check the
pretensions of our elected politicians when they
endanger the great achievements of the past. By
expanding the canon to include the twentieth centur
the profession will be providing the courts witheth
intellectual resources needed to discharge theifunc

of judicial review in a more thoughtful fashiéh.

Ackerman'’s sole justification for the conjecturattigranting powers
to courts is conducive to preserving the achievamerached during
periods of constitutional politics is simply thgustices are the only
ones around with the training and the inclinatiohoiok back to past
moments of popular sovereignty and to check th&epstons of our
elected politicians® But he provides no structural or institutional
reasons why this should be the case.

" Bruce AckermanyThe Living Constitutiol20 HaRv. L. REv. 1737, 1806-07

(2007)

8d. at 1806. Yet Ackerman is fully aware that the dris@l evidence is at best
mixed. Thus he asserts that: “[FJrom a moral poftiew, Dred Scott is the single
darkest stain upon the court’s checkered historffor.the overwhelming majority
of today’s Americans, Lochner’s constitutional deciation of a maximum-hours
law ... is an alien voice.” See Ackermampranote 73 at 63-64.
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F. The Rise of Institutionalist Instrumentalism

One response to the failure of instrumentalisnhés attempt on the
part of constitutional theorists to develop a ma@phisticated
version of instrumentalism, institutional instrunteism.

Institutional instrumentalism is based on the pemnthat by using
sophisticated methods of public choice theory ldiporists can
provide sound institutional arguments favoring ppasing judicial
review based on scientific predictions concernidge trelative
competence and suitability of these institutions.

Institutionalists share many of the reservationsieny us
against the four instrumentalist theories descritzdxbve®’ Yet
institutionalists such as Einer Elhauge, Neil Kosamnj and Adrian
Vermeule share with instrumentalists the belieft thittimately,
constitutional design is an instrument to achieesimble social
goals. To remedy the defects of traditional inseuatalists,
institutionalists believe constitutional design idtimately an
enterprise  in  “comparative institutional analy<ls.” More
specifically, what ought to determine the scopgudicial powers to
review legislation is an institutional choice basad “the relative
strengths and weaknesses of the reviewer (the iadjixée process)
and of the reviewed (the political proces¥).”

Adrian Vermeule describes institutionalism as anfaf rule
consequentialism. In his view “judges should intetgegal texts in
accordance with rules whose observance produces bimst
consequences overaff”Rule consequentialism requires the theorist
to look not at any particular decision that cowtdegislatures are
likely to generate but at broader and more foundati institutional
characteristics of courts and legislatures. Aftéicizing traditional
instrumentalists on the grounds that they fail toasg the
consequences following their own favorite instbagl design,
Vermeule turns to investigate the institutional petence of courts
and legislature® In his view the relevant variables for determining

81 Seesupranote 14.

82 Komesarsupranote 12 at 3.
8 Komesarsupranote 12 at 254.
8 Vermeule supranote 5 at 5.
81d. at 256.
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the powers of judicial institutions are highly cdemp and include:
“the agency costs and the costs of uncertaintytesys effects
(especially a form of moral hazard), the optim&t raf constitutional
updating, and the transition costs of switchingrfrone regime to
another.® Institutionalism thus aspires to provide a morsteyatic
and less anecdotal instrumentalist theory of jadlicview.

These attempts are admirable. Yet we believe that t
institutionalist accounts are misguided for threasons. First, we are
skeptical as to whether institutionalists can ictfanake reliable
assertions concerning the likely performance of risowersus
legislatures or other institutions. Second, we dwai that
instrumentalist arguments misconstrue the debateeraing judicial
review; they conceptualize it as a technocratiatielbout the likely
guality of decision-making or other consequencediféérent forms
of institutional design. But the real debate iseshate about political
and moral institutional legitimacy. It is not abowhether judicial
review is efficient, stable, or effective in praieg substantive
rights, but about what types of justifications zgtis are entitled to.
Third, institutionalists often fail to acknowledtjge very possibility
that non-instrumentalist arguments can play a pgmle in
justifying judicial review.

Historical work indicates that predictions concagithe
performance of courts versus legislatures are dftamed. A recent
historical work by Tushnet supports this skepticfénrushnet
establishes that many of the institutional debatascerning courts
and legislatures were politically motivated. He whaconvincingly
that the sectarian support or opposition to cofamsthe grounds that
courts are likely to be more liberal or more comative than
legislatures) is misguided because legislaturesd agpurts’
inclinations cannot be reliably predicted. Histatievidence does
not provide support for the conviction that the tglwor legislatures’
performance over time can be reliably predicted.

But even if, contrary to our conjecture, institutiists
develop accounts that can reliably predict thegreréince of courts
versus legislatures and allocate constitutional ggewamong these

86 i

Ibid
87 See Mark TushneThe Rights Revolution in the Twentieth Cen(urypublished
manuscript).
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institutions accordingly, their accounts misconstrthe debate
concerning judicial review. This controversy, welibe, is not
about the expertise of judges versus legislaturéeeoquality of the
performance of these institutions; it is to a laggéent a debate about
the political morality of constitutional decisionaking.
Instrumentalist theories rely heavily on empirigg@neralizations
concerning the institutional dispositions of couatel legislature®
The institution in charge of making constitutiorddcisions is the
institution that is more likely to get it right. Thus the debate
between advocates and foes of judicial review iscqieed as a
technocratic debate about the quality of performeawicthe different
institutions.

Yet, it is difficult to believe that the debate abothe
constitutional powers of the Court is a technocratiebate
resembling perhaps the debates concerning thdduiti@tial powers
of agencies. The debate concerning the powers @fGburt is
conducted by political philosophers, constitutiodalvyers, and
citizens. While some of the arguments raised byptaicipants are
instrumentalist, the spirit of the debate and thege of participants
indicate that the debate concerning judicial revid its optimal
scope cannot reasonably be construed as a teclinodebate
concerning the likely consequences of different tesys of
constitutional design. The debate is not about itinginal
competence but about political morality and insitital legitimacy.
The flaw in institutionalism is simply its failur® comprehend the
foundations of the controversy and its insistenténstrumentalizing
a question that ought not to be instrumentalZed.

Finally, it seems that institutionalists are blirntd the
possibility that non-instrumentalist justificatiazan play a central
role in justifying judicial review. In conveying sh blindness Adrian

8 Seesupranote2.

8 See Vermulesupranote 5 at 5.

% |nstitutionalists could argue that their analyalso explains the relevance of
political morality. After all, as institutionalisteoncede that to establish the
superiority of one institution over another, onestrirst identify the goals that the
institution is designed to achieve. See Vermesigranote 5 pp. 83-85 (arguing

that value theory may be necessary for institutishanalysis). Yet, even under
this concession, there is a substantial componénth@ controversy that is

technocratic.
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Vermeule asserted, “In principle, these conseqakstti premises
exclude a domain of (wholly or partially) nonconsenqtialist
approaches to interpretation. It turns out, howgethat this is not a
very large loss of generality, because few peopld kiews of that
sort. Interpretative consequentialism is an extigroead rubric.*
Vermeule's assertion acknowledges that perhaps r othen-
consequentialist voices may be relevant to conitital theory but
he fails to identify who these voices are and wthair arguments
could be. Instrumentalists in general and instinaiists in particular
fail to account for an important way of justifyifudicial review. It is
after all possible that judicial review is not dabie because of its
likely contingentconsequences; it may be desirable because the
judicial process alone grants individuals an opputy to raise their
grievances, to be provided with an explanation, tangenefit from a
reconsideration of their rights. The next sectioxpleres this
possibility.

[l NON-INSTRUMENTALIST JUSTIFICATION FOR JUDICIAL
REVIEW: THE RIGHT TO A HEARING

A. Introduction

Section Il raised doubts concerning the soundnégstrumentalist

justifications for judicial review. Our main aim this section is to

establish that an adequate defense of judiciaéveean be grounded
in a non-instrumentalist justification. What istiistive about courts
is not the special wisdom of judicial decisions aher special

desirable contingent consequences that follow fraditial decisions

but the procedures and the mode of deliberatioh ¢haracterize

courts. The procedures that are characteristioofts are designed,
we argue, to provide a right to a hearing.

To accomplish this task we divide this section itwo parts.
Section B discusses the right to a hearing andbkstas its
importance. It argues that protecting rights pressps also
protecting an opportunity to challenge what is oe@bly considered

%1 Vermeule supranote 5 at 6.
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to be their violation. Section C establishes thatight to a hearing
is embedded in the procedures of the legal proaedsthat judicial
review or quasi-judicial review is the only effagimanner in which
the right to a hearing can be protected. Thisrati&m is based on
examining carefully the nature of the judicial pges and the modes
of reasoning characterizing it.

B. The Right to a Hearing

Our proposal rests upon the view that judicial eavis designed to
facilitate the voicing of grievances by protectmgight to a hearing.
The right to a hearing consists of three componehgs opportunity
to voice a grievance, the opportunity to be prodideith a
justification for a decision that impinges (or maypinge) on one’s
rights, and the duty to reconsider the initial d&xi giving rise to the
grievance€? The right to a hearing is valued independentlythef
merit of the decision likely to be generated atehd of this process.
When and why do individuals have a right to a heg#iThe
right to a hearing, we argue, depends on the rigtién’'s reasonable
claim concerning the existence of an all-thingssidered right that
is subject to a challenge. The right to a hearimgwpposes therefore
a moral controversy concerning the existence ofi@ pight. There
are two types of controversies that give rise tight to a hearing.
The first is a controversy concerning the justifip of an
infringement of a right. In such a case, the rightbr challenges the
justifiability of the infringement on the basis of the shared
assumption that there was an infringement andigit to a hearing
is designed to provide the rightholder with an apyaty to
establish that the infringement is an unjustifieftingement. The
second case is a case in which there is a genuidereasonable
dispute concerning the very existence of a priagghtri The
rightholder challenges the claim that no right énlg infringed and
the right to a hearing is designed to provide igbtholder with an
opportunity to establish the existence of suchghtriln both cases,
we argue, the right to a hearing does not hing¢hersoundness of
the grievance of the rightholder. Even if the rigiitler is wrong in

%2 Eylon & Harel,supranote 15 at 1002.
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her grievance, she is entitled to a hearing. Lefnusstigate and
examine each one of these cases.

The first case to be examined is the case in wileh
rightholder challenges the justifiability of an rimgement of a right.
A right is justifiably infringed when it is overrittn by conflicting
interests or rights® If, in the course of walking to a lunch
appointment, | have to stop to save a child andsequently, miss
my appointment, the right of the person who expé&xtsieet me is
being (justifiably) infringed.

Infringements of rights can give rise to two type$
complaints on the part of the righthold&iOne type is based simply
on the claim that the infringement is an unjustifiefringement; i.e.,
it is a violation. The second type however is pdugal in nature.
When one infringes another person’s rights, oneajly encounters
a complaint based not on the conviction that ttienigement is, all
things considered, unjustified but on the basithefconviction that
an infringement, even when justified, must be donty when the
rightholder is being provided with an opportunitp taise a
grievance. The complaints elicited by a disappdirgeomisee may
illustrate the force of such a grievance. The disamted promisee
may protest that “you have no right to break yorongise without
consulting me first This rhetorical use of “right” invokes the
commonplace intuition that when someone’s rightsarstake, that
person is entitled to voice her grievance, demaneéxplanation, or
challenge the infringement. Such a right cannoadmounted for by
the conviction that honoring it guarantees thecaffious protection
of the promisee’s rights. Even under circumstanocesvhich the
promisee’s rights would be better protected if nohshearing were
to take place, the promisee should be provided antlopportunity to
challenge the promisor’s decision.

% For the distinction between infringement and iola of rights, see Judith Jarvis
Thomson,Some Ruminations on Rightsd ARiz. L. ReEv. 45, 50 (1977); Alon
Harel, Theories of Rightsh THE BLACKWELL GUIDE TO LAW AND LEGAL THEORY
EDS. MARTIN P. GOLDING & WILLIAM A. EDMUNDSON 198-99(2004). For doubts
concerning the soundness of the distinction betwaf&imgement and violation,
see John Oberdiek,ost in Moral Space: On the Infringing/Violating €binction
and its Place in the Theory of Righ8 Law & PHILOSOPHY 325 (2004).

% See Eylon & Harel, supra note 15 at 1002-03.
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Infringements of rights trigger a duty to providéearing. In
fact some theorists of rights have argued thatritjle to a hearing
provides a litmus test to differentiate cases imvig infringements
from cases in which no prima facie right existghe first place. In
pointing this out, Phillip Montague has argued that

If Jones has a right to do A and is prevented from
acting, then he is owed an apology at least. But if
Jones has only a prima facie right to do A, so that
preventing him from acting is permissible, then
whoever prevented him from acting has no obligation
to apologize.He almost certainly owes Jones an
explanation, howeverAnd this obligation to explain
strikes me as sufficient to distinguish situatidns
which prima facie rights are infringed from sitwais

in which no rights — not even prima facie rightare

at stake” (emphasis added)

The right to a hearing in cases of a dispute cariegrthe
justifiability of an infringement hinges on the sténce of a prior
right that is being infringed. There is thus an artpnt link between
individual rights and the derivative right, thehigo a hearing. The
existence of a prior independent right gives thatholder a stake in
that right even when the right is justifiably ovdden. The
rightholder retains some powers over the execudfde right even
when the right is justifiably infringed. The righv a hearing is
grounded in the fact that people occupy a speaisitipn with
respect to their rights. Rights demarcate a boyntdaat has to be
respected, a region in which the rightholder isester. One’s special
relation to the right, i.e., one’s dominion, doexs wanish when the
right is justifiably overridden. When the infringemt of the right is
at stake, the question whether it might be judtiato infringe that
right is not tantamount to the question whether sheuld have
dominion over the matter. A determination that tlght has been
justifiably infringed does not nullify the privilegl position of the

% phillip MontagueThe Nature of Rights: Some Logical Consideratib8\Nous
365, 368 (1985). See also Phillip Montague, Whegh®i Are Presumably
Infringed 53 RILOSOPHICAL STUDIES 347, 350 (1987).
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rightholder. Instead, his privileged position is deaconcrete by
granting the rightholder a right to a hearing. Thuringing the
right unilaterally is wrong even when the infringemn itself is
justifiable because the rightholder is not treaedomeone who has
a say in the matter.

What does the right to a hearing triggered by &mnigement
of a prior right consist of? In a previous work oofeus identified
three components of the right to a hearing: an dppiy for the
victim of infringement to voice her grievance — lbe heard, an
explanation to the victim of infringement that aelBes her
grievance, and a principled willingness to respiagt right if it
transpires that the infringement is unjustifféd.

To establish the force of these components condgider
following example. Assume that A promises to medoBunch, but
unexpected circumstances, e.g., a memorial, digkigoplans. The
promisor believes that these circumstances ovethigebligation to
go to the meeting. It seems that the promisee urtese
circumstances deserves a “hearing” (to the extettit is practically
possible). A hearing consists of three componéiitst, the promisor
must provide the promisee with an opportunity tallemge her
decision to breach. Second, she must be willingetgage in
meaningful moral deliberation, addressing the gnee in light of
the particular circumstances. Finally, the promismst be willing to
reconsider the decision to breach.

The first component is self-explanatory. The secand the
third components require further clarification. Tmderstand the
significance of the willingness to engage in meghih moral
deliberation, imagine that the promisor informs fremisee that
some time in the past, after thorough deliberatstre adopted a rule
that in cases of conflicts between lunches and mialepshe always
ought to attend the memorial. When challenged bypttomisee, the
promisor recites the arguments used in past delilbeis without
demonstrating that those arguments justify infmiggthis promise
and without taking the present promisee into carsition in any
way. Such behavior violates the promisor's duty elogage in

% Eylon & Harel,supranote 15 at 1002-06.
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meaningful moral deliberatiol. The duty requires deliberation
concerning the justifiability of the decision irglit of the specific
circumstances. This is not because the originabelgtion leading
to forming the rule was necessarily flawed. Perh#ps early
deliberation leading to forming the rule was flasde and perhaps
such an abstract detached rule-like deliberati@vén more likely to
generate sound decisions than deliberation addtessevaluating
the present circumstances. The obligation to peweichearing is not
an instrumental obligation designed to improve fthaality of
decision-making and, consequently, its force doet depend on
whether honoring this obligation is more likely denerate a better
decision. The obligation to engage in moral delitien is owed to
the rightholder as a matter of justice. The promige entitled to
guestion and challenge the decision because ierigights that are
being infringed.

Last, note the significance of the third and lastinponent,
namely, the willingness to reconsider the initiatidion based on the
conviction that the right can be justifiably infged. To note its
significance, imagine a promisor who is willinggngage in a moral
deliberation but announces (or, even worse, decidéhout
announcing) that her decision is final. It is evidghat such a
promisor breaches the duty to provide a hearing é&he is willing
to provide an opportunity for the promisee to rdigegrievance and
even if she is providing an explanation. A genumearing requires
an “open heart,” i.e., a principled willingness reconsider one’s
decision in light of the moral deliberation. This mot because the
willingness to reconsider the decision necessadlyerates a better
decision on the part of the promisor. Reconsidenais required
even when it does not increase the likelihood tat'right” decision
is rendered.

So far we have examined the right to a hearingaises of
infringement of rights. Let us turn our attentiom ¢xamining a
second case, namely, the case in which there i®raime and
reasonable dispute concerning the existence ofla m the first
place. To establish the existence of a right tearihg in such a case
let us first establish the intuitive force of thiaim by providing an

% The example is taken from Eylon & Harelpranote 15 at 1002-03.
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example and later explore what principled justiiizas one can
provide for the existence of a right to a hearingder such
circumstances.

To establish the intuitive force of this claim tkimf the
following case. John promises to his friend Su$e in the absence
of special reasons making it especially inconvenfenhim he will
take Susan to the airport. The next day, a few $dogfore the
agreed-on time, John has a mild sore throat arans Susan that
he cannot take her to the airport. Given the camtid nature of his
promise, John argues that Susan has no right (eot & prima facie
right) to be taken to the airport.

Unlike the previous case, the dispute between Sasdrdohn
is over not whether the promise can be justifiablerridden by
unexpected circumstances but whether the conditioriag rise to
the right were fulfilled. John maintains that a anflore throat is “a
special reason making it particularly inconvenitmthim” to bring
Susan to the airport and, consequently, he belihasSusan has no
right whatsoever to be brought to the airport. 8udsagrees. She
believes that a mild sore throat is not “a speodé@son making it
particularly inconvenient” for John to bring her tfoe airport and,
consequently, she believes that she has a righe tbrought to the
airport. It seems that irrespective of whether Johisusan is right,
John ought to engage in moral deliberation conogrttie existence
or non-existence of such a right. Failure to diss® moral failure on
the part of John irrespective of whether John ssiffed in his belief
that the conditions of the promise were not satisfin this case.
Furthermore, John’s duty to provide a “hearing” slowt seem to
depend on whether a hearing is indeed conducibetdright” or
“correct” decision. The duty to provide a hearinged not hinge
therefore on instrumental considerations.

The right to a hearing in such a case has a sititacture to
the right to a hearing triggered by a case wheeedibpute is about
the justifiability of the infringement. It consisté three components.
First, John must provide Susan with an opportutttghallenge his
decision to stay at home, i.e., to establish thattss a right that he
take her to the airport. Second, John must bengilto engage in
meaningful moral deliberation, addressing Susari&svgnce in light
of the particular circumstances. It would thus biervg on the part of
John to use a general rule, e.g., a rule thatsstatg “any physical
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inconvenience is a special reason to infringe sackpromise,”
without examining the soundness of the rule intlighthe particular
circumstances. Finally, John must be willing to omzider the
decision in light of the arguments provided in tloeirse of the moral
deliberation and act accordingly. Principled anduiee willingness
on the part of John to act in accordance with thiibdration rather
than merely to reexamine his decision is necedeariionoring the
right to a hearing.

This example may have provided some intuitive faaeéhe
claim that the right to a hearing applies not oinlycases of an
infringement but also in cases in which there igemuine and
reasonable dispute concerning the existence afta. rYet, arguably,
it is more difficult to account for the normativeuindation of such a
right. How can such a right to a hearing be vindidavhen, unlike
the case of infringement, it cannot rest on the ountroversial
existence of a prior prima facie right?

If there is a right to a hearing in such a casemiist be
grounded in the special status of rightholders.uafdy, rightholders
ought to have the opportunity of establishing th@gasonable)
conviction that they are indeed owed a particuightr Depriving
them of such an opportunity (even in cases in whigy wrongly
but reasonably maintain they have a prior rightuigair because
such a deprivation fails to respect them as pakmightholders.
Under this proposal, precisely as a prima facibtrigat is justifiably
infringed, leaves its fingerprint (or moral resiflue the form of a
right to a hearing, so a reasonable dispute comethe existence of
a right leaves a fingerprint in the form of a rigbt hearing even
when, after further inquiry, one can conclude that “right” giving
rise to the dispute never existed in the first plac

It might be argued that both cases aimed at estahyj a
general right to a hearing are irrelevant to theecat hand. Unlike a
promisor, the state is in a position of authoriggitimized by the
democratic process. It might be claimed that langisuch as “you
have no right” belong to the interpersonal realmd #e intuitiveness
of the right to a hearing is confined to such criste and that
therefore the supposed right to a hearing does exténd to
authoritative relationships. This view would holtcit just as an army
commander is not required to reconsider her commamdight of
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every grievance, neither is the state. The stateatebe required to
provide a hearing without compromising its legittmauthority.

This is not the way political theorists view thelat®ns
between the state and its citizens. Legal andigallitheorists share
the view that the state has a broad duty similawbat we have
labeled as the right to a hearing. As Laurence€eTstys:

Both the right to be heard from, and the right & b
told why, are analytically distinct from the righ
secure a different outcome; these rights to intemge
expresses the elementary idea that to be a person,
rather than a thing, is at least to be consultezliib
what is done with oné®

The contours of our position favoring judicial rewi can now
be discerned more clearly. There are two typesasés that, under
our view, justify judicial review of legislative disions. First, when
a person has a right and that right is (justifiablyunjustifiably)
infringed by the legislature that person is owetght to a hearing.
Second, when there is a reasonable dispute oveherhe person has
a right and the legislature passes a statutedhguably, violates the
disputed right, the individual is owed a right thearing® In both
cases, the right to a hearing consists of a duttherpart of the state

% | AURENCEH. TRIBE, AMERICAN CONSTITUTIONAL LAW 503 (' ed. 1978).

% The distinction between these two cases is of souamiliar to foreign
constitutional lawyers. Both Canadian and SouthicAfr constitutional law
distinguishes sharply between two stages of caistital scrutiny analogous to
the ones discussed here. In Canada the issue badiseussed in the context of
section 1 of the Charter of rights and libertiegeSe.g., PTER W. HOGG,
CONSTITUTIONAL LAW OF CANADA 808 (1985) (“Because of s. 1, judicial review
of legislation under the Charter of rights is a {stage process. The first stage of
judicial review is to determine whether the chajled law derogates from a
Charter right ... the second stage is to determinethdr the law is justified under
s. 1 as a reasonable limit prescribed by law thatlee demonstrably justified in a
free and a democratic society”). For the Southo&ini discussion of this issue, see
M.H. CHEADLE et al., ®UTH AFRICAN CONSTITUTIONAL LAwW: THE BILL OF
RIGHTS 696 (2002) (“A limitation clause necessarily givese to two stages of
analytical enquiry. The first stage is to determivieether the right in question is
infringed. The second is to determine whether ithigingement can be justified as
a reasonable limitation of the right”).
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to provide the rightholder an opportunity to chatfle the
infringement, willingness on the part of the stiteengage in moral
deliberation and provide an explanation, and, laslingness to
reconsider the presumed violation in light of thelilweration.
Furthermore, the moral deliberation required of #tate cannot
consist of an abstract or general deliberation e #ind of
deliberation that characterizes the legislativecess. It must consist
of a particularized or individualized deliberatittvat accounts for the
particular grievance in light of the particularatimstances.

The right to a hearing is not designed to improeeision-
making. We are not even committed to the view granhting a right
to a hearing is more likely to generate superiocigiens. The
soundness of the right-to-a-hearing conceptionudficjal review
does not depend on establishing that judicial wevie more
congenial to the protection of the rights thanraliéve systems or
that granting the right to a hearing protects demmcor stability or
the dual-democracy structure. This is precisely twimakes this
position immune to the objections raised againstrimentalist
views. The only virtue of review is the fact thipiotects the right to
a hearing — a right designed to examine and redensthe
justifiability of the decision in light of the péagtilarities of the case.

Before turning to examine the role of courts inilfating a
hearing let us investigate further this last staein As we just
stated, the soundness of the right-to-a-hearingegation of judicial
review does not depend on establishing that a mgas more
congenial to the protection of the rights thanraliéive systems. But
the right-to-a-hearing conception of judicial rewviés not entirely
insensitive to the quality of judicial decision-niradx The right-to-a-
hearing conception of judicial review presuppodest individual
grievances are seriously considered and evaluated, that the
institutions designed to investigate these griegargre engaged in
good faith and serious moral deliberation. While thght-to-a-
hearing conception of judicial review rejects thstiumentalist view
that judicial review is justified only if it “maxiimes” the likelihood
of rendering “right” or “correct” decisions, it HBtimaintains that
courts ought to engage in serious good-faith dedifoen in order to
respect that right. It is inconceivable that suehiais good-faith
deliberation fails to protect rights in an adequasnner.
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C. The Right to a Hearing and the Judicial Process

So far we have established that individuals harigta to a hearing.
Such a right comes into play when (other) righte @fringed
(justifiably or unjustifiably) or when the very exénce of (other)
rights is disputed. It is time to explore whethwe tight to a hearing
can justify judicial review. In what ways, if angan a right to a
hearing provide a justification for judicial revidwCan we entrench
procedures of “legislative review” or at least rjadicial review that
will be superior or at least adequate in protectihg right to a
hearing? This objection can be regarded as a ciggldo the
fundamental distinction drawn earlier in this papbetween
instrumentalist and non-instrumentalist justifica. More
specifically, under this objection, the attempt t@eplace
instrumentalist justifications for judicial reviefsunded on extrinsic
goals with non-instrumentalist justifications (bdsmn the right to a
hearing) fails because there is nothing intringjcaldicial in the
procedures designed to protect the right to a hgariThe
institutional scheme designed to protect the righé hearing could
be conceptualized as instrumentalist. Such an umstntalist
approach to the right to a hearing would mainthat the institution
which ought to be assigned with the task of reuigmstatutes should
be an institution that maximizes respect for tightrio a hearing and,
arguably, even if such an institution happens in system to be a
court, it is notnecessarilya court. Thus, there is no fundamental
difference between the instrumentalist justificatiodescribed and
criticized in section Il and the right-to-a-hearipgstification for
judicial review.

To establish our claim that the right to a hearpngvides a
different type of justification for judicial reviewe need to establish
that courts are both specially and exclusively glesil to protect the
right to a hearing. By specially we mean that cowate specially
designed to protect the right to a hearing andtttiatis not merely a
contingent feature of courts. By exclusively we mehat to the
extent that other institutions protect such a righa hearing, they
operate in a quasi-judicial manner. The reasorbfiith the special
suitability and the exclusivity of courts is thdtete is a special
affinity between courts and the right to a heasdngh that it is only
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courts or at least court-like institutions that edfectively protect the
right to a hearing.

The first task, i.e., establishing that courts gpecially suited
to protect the right to a hearing, requires lookiighe procedures
that characterize courts. It seems uncontrove(giathe extent that
anything can be uncontroversial) that courts, agosed to
legislatures, are designed to investigate indiViduavances. This is
not a feature that is unique to constitutionagéition. It characterizes
both criminal and civil litigation and it is widelyegarded as a
characteristic feature of the judicial process ashi® The
assessment of individual grievances comprises thmmponents.
First, the judicial process provides an opportufotyan individual to
form a grievance and challenge a decisfSrSecond, it imposes a
duty on the part of the state (or other entitiesprovide a reasoned
justification for the decision giving rise to thaatlenge’® Last, it

100 see Bickel, supra note 1, 173 (asserting that]dlifts of general jurisdiction
. sit as primary agencies for the peaceful settteénad disputes ..."”); Donald
Horowitz, The Judiciary: Umpire or Empiré LAW AND HUMAN BEHAVIOR 129,
131 (1982) (For, at bottom, the adjudicative modpatticularly, the resolution
according to law of controversies between individitgants — lies at the core of
what courts do and are expected to do”); Richaré&allon, Jr.Reflections on the
Hart and Wechsler Paradignd7 VAND. L. REv. 953, 958 (1994) (citing Henry
Hart and Herbert Wechsler maintaining that “coussre good at, and indeed
essential for, resolving concrete, narrowly focudisgutes”).
191 This is of course implied by the due process @anfsthe Constitution. See
Mullane v. Hanover Central Bank & Trust C®39 U.S. 306, 313 (1950)
(maintaining that: “Many controversies have ragbdu the cryptic and abstract
words of the Due Process Clause but there can lbieulot that at a minimum they
require that deprivation of life, liberty or propeby adjudication be preceded by
noticeand opportunity for hearing appropriate to the rataf the case”)Boddie v.
Connecticug01 U.S. 371, 377 (1971) (“[D]ue process requiags minimum, that
absent a countervailing state interest of overgdiignificance, persons forced to
settle their claims of rights and duty through jhdicial process must be given a
meaningful opportunity to be heard”).
102 The duty to provide a reasoned response is amtisspart of the judicial
process. See, e.g., Daniel L. ShapiroDefense of Judicial CanddrO0 HaRv L.
Rev. 731, 737 (1987) (“[R]easoned response to a rembargument is an essential
aspect of that [judicial] process. A requiremerdttjudges give reasons for their
decisions — grounds of decision that can be debatttdcked and defended —
serves a vital function ..."); Scott C. Idelman, hiali Candor 73 EXAS L. Rev.
1307, 1309 (1995) (“[T]he basic rule that judgegluto be candid in their
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involves, ideally at least, a genuine reconsidenatif the decision
giving rise to a challenge,which may ultimatelydea an overriding
of the initial decision giving rise to the grievar€®If the review of
statutes can be shown to be normatively groundedthiese
procedural features it follows that courts are ipakarly appropriate
in performing such a review.

One way of articulating this claim is to think diet nature of
a failure on the part of courts to protect the righa hearing. Such a
failure is different from a failure on the parttbe court to render a
right or a just decision. The latter failure maggest that the courts
have not paid sufficient attention to the particul@cision or that
they do not have sufficient expertise. But it does challenge their
status as courts. In contrast, the former failmaamely a failure to
protect the right to hearing, is a failure on ttatmf courts to do
what courts are specially designed to do; it isadufe to act
judicially. It seems evident therefore that cowts specially suited
to protect the right to a hearing.

The second task, i.e., establishing that courteactusively
suited to protect the right to a hearing, is peshdbe more
challenging task. At the first stage let us show e legislature is
utterly unsuited to protect the right to a heariAgthe second stage
we will examine the suitability of institutions thare neither
legislative nor judicial to perform this task anstablish that to the
extent that such institutions can perform this tadiese other
institutions operate in a quasi-judicial way, igse court-like modes
of reasoning.

To establish the unsuitability of the legislaturensider a
small and self-governing polis that does not haeersstitution or a
bill of rights®* In this polis, each and every citizen may present

opinions that they should neither omit their re@#isgmor conceal their motives
seems steadfastly to have held its ground”); Falapranote 100 at 966.

103 Herbert WechslefToward Neutral Principles of Constitutional LaX8 HaRV.

L. Rev. 1, 19 (“The courts have both the title and thgyduhen a case is properly
before them to review the actions of the other thas in light of constitutional
provisions, even though the action involves valteiaes, as invariably action
does”); SEVEN J. BURTON, JUDGING IN GooD FAITH 36-37 (1992) (“The good
faith thesis maintains, in brief that the judicdty to uphold the law requires
judges to act on the reasons provided by the law.”)

104 This argument is based on Eylon & Hamelpranote 15 at 1010-12.
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challenge a piece of legislation before the assgmihl particular,
each citizen who reasonably believes that his tigistbeen breached
by the legislation has the right to stand up inc¢hizen’s assembly,
present his case, and demand a reconsideratidre atatute in light
of his argument. Clearly, the envisioned procedlaoes not limit the
power of the legislature: the legislature itself dddressed, and
decides whether to reconsider the statute. The tigktand up and
speak, to propose a law, or to challenge a poliayranted to every
citizen equally, whatever her reasons.

Such an arrangement seems to be an ideal one. &anth
hand, it seems to protect the right to a heariry an the other hand,
it seems to protect the participatory values chedsby opponents of
judicial review. Yet, there is something disturbiiy this ideal
arrangement. This arrangement fails to differeati&tarply between
two types of grievances. The allegedly “democragicicedure does
not differentiate between a person who reasonatligyes that her
rights are being violated and a person who opptsedegislative
measure on the grounds that it is unwise or unalasirfor policy-
related reasons. Distinguishing the grievances ititeos whose
rights are allegedly being affected from the griess of those who
oppose legislation for other reasons is importantes these two
grievances are of different types and require tifierent modes of
reasoning. The procedure of this legislature puts par those
grievances that give rise to a right to a hearallgged violations of
rights) and those grievances that are of a pdlitiature. It is perhaps
justifiable to examine both types of grievances thg modes of
reasoning required to investigate them are diffeagad incompatible
with each other.

The tension between the two modes of reasoningvém e
greater in a representative system. Whereas theidodl members
of our mythical and purely democratic assembly rinag it difficult
to switch from their role as legislators to that g@drists,
representatives as such cannot make this switchllatModern
representatives represent partial views about namdspolicies and
often advocate some local interests. In order ¢wige a hearing, the
representatives would need to abstract themselgastheir role and
commitments as representatives. Put differentlgresentatives, as
representatives, cannot provide a hearing atredly tould only do so
by transcending their role as representatives.
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This analysis may still seem unsatisfactory. It rhbayargued
that what we have established is that the rigta-tearing
justification for judicial review may explain theeed for certain
modes of reasoning and deliberation and that kit are unsuited
for performing the modes of deliberation neces$aryprotecting the
right to a hearing. Yet, it is not sufficient tat@slish that only courts
are suited for this task. To further examine thisstion and related
concerns, let us address two possible objectioosit@nalysis. Both
of these objections challenge not the importangaratfecting a right
to a hearing but the further claim that protecsugh a right justifies
judicial review.

First, it could be argued that the right-to-a-heguri
justification for judicial review requires merely guarantee that
grievances be examineth certain waysand by using certain
proceduresand modes of reasoningput it tells us nothing of the
identity of the institutions in charge of perforrmgithis task. Second,
it could be argued that the right to a hearing @nmost, justify
courts in makingparticular and concretalecisions applying to the
case at hand — decisions that are designed to yemedicular
grievances. Yet the right to a hearing cannot emplahy these
decisions should have any force extending beyord pérticular
dispute.

Our strategy in addressing each one of these adjsctill
be similar. First we concede the soundness of ltjections; i.e., we
concede that the right to a hearing strictly uniberd cannot justify
all the features that are associated \jitlicial review. The right to a
hearing can justify only a narrow and strict forfnreview. Second
we show that once such a strict and narrow forjuditial review is
in place, compelling pragmatic considerations rexuithe
establishment of a more robust form of judicialieew

Under the first objection, neither courts nor jusigare
required in order to protect the right to a heariAg stated above,
the right to a hearing requires establistsngeinstitution capable of
following certain procedures and conducting certanodes of
reasoning. Yet there is no reason to believe tmdy oourts are
capable of performing these tasks.

In line with the strategy described above, we cdadbat this
objection is sound. The right to a hearing, it dobke argued, can
only justify what may be labeled a minimalist foohreview, which
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need not be judicial. Arguably, the right to a legijustifies certain
modes of deliberation and reasoning but says lithout the
institutional structures necessary for performimgse tasks.

A careful investigation exposes the limitation dfist
objection. In principle, the right to a hearing danprotected by any
institution. Yet, in practice, it is evident that affective protection
of the right to a hearing presupposes establisimstiutions that are
indistinguishable from courts. We have argued eaiti this section
that courts are designed to investigate individpadvances and that
such an investigation is crucial for protecting tight to a hearing.
This suitability of courts however is not accidéniais a natural
characteristic of courts. Courts provide individuah opportunity to
challenge what they perceive as a violation ofrthights; they are
also designed to engage in moral deliberation aralige an
explanation for the violation and, last, they habe power to
reconsider the presumed violation in light of thelilweration.
Institutions that develop similar modes of opemtiomodes that are
suitable for protecting the right to a hearing -ertby inevitably
become institutions that operate in a quasi-jutiianner. The more
effective institutions are in protecting the righta hearing, the more
these institutions resemble courts. The right kearing justification
for judicial review accounts not only for the neeflestablishing
someinstitution designed to protect this right butcaéstablishes the
claim thatthe institution capable of protecting such a right rapes
in a court-like manner and that the procedures armatles of
reasoning and the modes of operation of such atituitisn must
resemble those of courts.

Under the second objection, the right-to-a-hearing
justification for judicial review can only justifgourts (or any other
institutions designed to protect the right to arlmg in making
particular and concrete decisions that apply tocthee at hand. The
right to a hearing merely dictates tipgrsons whose rights may be at
stake will have an opportunity to raise their grievancesll be
provided with an explanation that addresses the@vgnces, and,
last, that the decisiom their caseswill be reconsidered in light of
the hearing. But why should such a decision carrthér normative
force? Why should it set a precedent for other £asecarry any
normative weight?
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Many of the traditional justifications for judiciaéview aim
at providing a single, simple, and unified justifion for judicial
review. The complexity of the real world suggestsvaver that an
adequate justification for judicial review oftenvolves several
complementary stages. Strictly speaking, the righa hearing can
only justify courts in reconsidering concerns rdidgy a person
whose rights may have been infringed and who wisbeshallenge
the alleged infringement. We can label a system ghtisfies these
conditions a system of “minimal judicial review.”h& ancient
Roman system is an example of such a system. UhdeRoman
system, the tribunes had the power to veto, thab iforbid the act of
any magistrate that bore unjustly upon any citizbot not to
invalidate the law on the basis of which act wasqumed!®

It is easy however to see the deficiencies of sudystem.
There are compelling reasons why decisions rendaredurts have
normative ramifications that extend beyond the casehand.
Glancing at the huge amount of literature concernimecedents
provides us with a variety of such arguments. Gimrsitions of
certainty, predictability, coordination, etc., pigd® independent
reasons for granting courts’ decisions a broaddrraare extensive
normative applicatioh’® Compelling considerations support the

195 See H.FJoLoWICZ & BARRY NICHOLAS, HISTORICAL INTRODUCTION TO THE
STUDY OF ROMAN LAw 12 (3d ed. 1972).

To some extent this system is the one prevailingthe US. Most
constitutional challenges in the US are “as appligthllenges. Se&onzales v.
Carhart 550 U.S. 1, 38 (2007). When a court issues arppbea remedy, it rules
that a given statute cannot be applied in a gietmfcircumstances. This ruling is
only binding on the parties before the court. Imtcast, when a court issues a
facial remedy, it declares that the statute itéaifpart thereof) is unconstitutional
with respect to all litigants. The practical difece between the two remedies is
clear from the perspective of future litigantsalfaw is struck down as-applied to a
given set of circumstances, a future litigant wllvays have to argue that they too
are under the same or similar circumstances, acole will have to accept this
argument and declare the law unconstitutional wetpect to the new litigant. If,
on the other hand, a law is struck down facialys will be unnecessary, and all
political and legal actors, particularly litiganteay ignore the unconstitutional law
or part thereof.

106 See, e.g., Gerald J. Posten®yme Roots of Our Notion of Precedémt
PRECEDENT IN LAW 9, 15 (ed. Laurence Goldstein) (describing théonaies
underlying the following of precedents in terms‘cdrtainty and predictability of
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conjecture that judicial decisions have normatiepercussions that
extend beyond the particular grievances considesedourts. The

normative forces that such decisions carry maydsgroversial. But,

it is evident that particular decisions made byrtolhave some
normative force that extends beyond the partictdaes at hand.

To sum up, we have argued that (strictly speakihg)right-
to-a-hearing justification for judicial review capustify only a
minimalist and weak version of review. The “minimsalreview”
requires the establishment of institutions that aapable of
following certain procedures and conducting certéimms of
reasoning designed to protect the right to a hgariviet the
minimalist review cannot directly justify the fugh stronger claim
that courts rather than other institutions ought to be in geaof
performing these tasks. Furthermore such a mingnalersion
justifies granting courts (or any other instituotiesigned to protect
the right to a hearing) only the powers to examane reconsider
grievances brought to them by individuals whosétagmay have
been affected. Minimalist judicial review does maplain however
why these decisions have broader normative rantiifica. Yet we
have also shown why minimalist review must be edéehin two
ways. First, the institutions that can effectivphptect the right to a
hearing are only courts or court-like institutioecondgiventhat
courts have (or should have) the powers necessamotect the right
to a hearing, their decisions ought to have rawiifbms that extend
beyond the particular cases considered by them.seThisvo
extensions of minimalist review are necessary fmtifying the
conventional understanding of judicial review.

v THE ILLEGITIMACY OF DEMOCRATIC
CONSTITUTIONALISM

A. Introduction

decisions ... and in terms of utilitarian benefitscobrdination of social interaction
and respect for established expectations”).
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In recent years constitutional theorists have thedd to reconcile
constitutionalism with democratic and participatowalues. In
contrast with earlier voices calling for such regibation,*®” recent
theorists believe that such reconciliation requiteseloping a new
institutional paradigm. More particularly, constitmal theorists
advocate the weakening of the constitutional povesmsrcised by
courts and granting greater constitutional powrsnon-judicial
institutions, particularly legislaturé€ These revisionist institutional
proposals embodying what Frank Michelman referagd‘judicial
leadership without judicial finality*® draw inspiration from foreign
legal systems such as the British and the Canddgal systems.
This section investigates which, if any, among titeposals to

reconciled with the right to a hearing. We estdblihat while
democratic constitutionalists believe that theiogmsals strengthen
the legitimacy of the constitutional order by makit more
democratic, in fact, democratic constitutionalistadermine the

17 See, e.g., Owen Fis8etween Supremacy and Exclusivity THE ROLE OF
LEGISLATURES IN THECONSTITUTIONAL STATE (Richard Bauman & Tsvi Kahana
eds., 2006) 452 at 462 (arguing that “although jtiticiary may not be directly
responsive to the people, as the legislature is, sufficiently embedded within a
larger system of democratic governance to meebhijection that judicial review
is undemocratic”).

198 Classical examples include Frank Michelmaundicial Supremacy, the Concept
of Law, and the Sanctity of Lifa JUSTICE AND INJUSTICE INLAW AND LEGAL
THEORY 139 (A. SARAT AND T.R. KEARNS, EDS, 1996); Stephen Gardbauffhe
New Commonwealth Model of Constitutionalid®h Am. J. Com. L. 707 (2001);
CHRISTOPHERP. MANFREDI, JUDICIAL POWER AND THECHARTER — CANADA AND
THE PARADOX OF LIBERAL CONSTITUTIONALISM 2" ed. (2001); Whittingtonsupra
note 67; Robert C. Posthe Supreme Court, 2002 Term — Forward: Fashioning
the Legal Constitution: Culture, Courts, and La&7 HaRv. L. REv. 4 (2003);
Robert C. Post & Reva B. Siegékgislative Constitutionalism and Section Five
Power: Policentric Interpretation of the Family amdedical Leave Ac112 YALE
L.J.1943(2003); Kramer supranote 4, Janet Hieberfyew Constitutional Ideas:
Can New Parliamentary Models Resist Judicial Domug® When Interpreting
Rights? 82 TexAs L. Rev. 1963 (2004); Sanford LevinsorConstitutional
Engagement “Outside the Courts” (and “Inside thegistature”): Reflections on
Professional Expertise and the Ability to EngageCumstitutional Interpretatioh

in Kahana and Baumasupranote 1, 378; Tushne¥eAak COURTS supranote 4;
Whittington, supranote 2.

1%9\Michelman,id. 145.
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legitimacy of the Constitution by depriving indivdls of their right
to a hearing.

The discussion of democratic constitutionalism seem
especially timely, since in the past decade or s&namnainstream
American constitutional theory has turned againstdical
supremacy, and at times even against judicial vevidore and more
American constitutional scholars have become “deatac
constitutionalists ¥° That is, they do not oppose judicial review

10 The rise of democratic constitutionalism might dmnnected to one judicial
development and two intellectual developments inefican legal academia. The
judicial development is the conservative inclinatiof the Rehnquist Court. The
opposition to this Court from liberal legal acadammay explain the recent attempt
to weaken judicial power. See Robert Post & RevgaE&oe Rage: Democratic
Constitutionalism and Backlasti2 HarRv. C.R-C.L. Rev. 373, 374-75 (2007)
(“One of the many reasons for this shift [in thelimation of liberals to support
judicial review] is that progressives have becopwfll that an assertive judiciary
can spark ‘a political and cultural backlash theym.. hurt, more than help,
progressive values”).

The two intellectual developments are the rise afmparative
constitutionalism and the inter-disciplinarizatiof legal scholarship. The rise of
comparative constitutionalism has made Americardacacs more familiar with
foreign legal systems. These foreign systems diteit the review powers of
courts. Fisssupra note 107 at 458 (arguing that the “worldwide mdgward
constitutional governments maybe help explain thewth of legislative
constitutionalism”). Another indication of the caution between democratic
constitutionalism and comparative constitutionalisnthat even though in the
United States the Executive has as strong a claimegresent the people as the
legislative branch, there has been no discussidexafcutive constitutionalism”.
This might be due to the fact that the countriesthsiudied in the context of
democratic constitutionalism — Canada, the UK, &wlv Zealand - have a
parliamentary system where the executive is nad@ttable directly to the people.

In addition to the conservative inclination of tRehnquist Court and the
rise of comparative constitutionalism we believattthere might be an additional
factor contributing to the rise of democratic cdmnsbnalism. The inter-
disciplinarization of legal scholarship has ledth@ replacement of the all-or-
nothing approach to judicial review towards a manganced socio-historical
examination of American constitutional traditionsdapractices. This nuanced
approach allowed some scholars to be skepticaltgdicial supremacy and to
propose alternatives to this mechanism. See e.gviDD P. CURRIE THE
CONSTITUTION IN CONGRESS THE FEDERALIST PERIOD, 1789-1801 x (1997)
(demonstrating that “before 1800 nearly all of oanstitutional law was made by
Congress or the President” that “a number of ctuginal issues of the first
importance haveeverbeen resolved by judges” and that “what we knowhefr
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altogether; rather, they oppose judicial suprenmdudicial finality.
They say that while the Court should have a sagonstitutional
issues, it should not have the final or the exgtisay''*

solution we owe to the legislative and executivanicshes, whose interpretations
have established traditions almost as hallowedomescases as the Constitution
itself”); DAVID P.CURRIE THE CONSTITUTION IN CONGRESS THE JEFFERSONIANS
1801-29 at 344 (2001) (demonstrating that many sttutional issues, great and
small [were] ventilated in the pitiless glare ofifcal debate” in Congress and the
executive branch, during the studied period”); Keaysupranote 4 at 8 (offering
an interdisciplinary study of American constitutdrhistory and suggesting that
for most of it “[flinal interpretive authority restl with ‘the people themselves,’
and the courts no less than elected representatiees subordinate to their
judgments”); Whittington, Political Foundations supra note 2 at 15
(demonstrating that “over the course of Americastidry, there has been no single,
stable, allocation of interpretive authority. Rathearious political actors have
struggled for the authority to interpret the Cotusiton™).

11 See Michelmansupra note 108 at 145-46 (suggesting that while “legal-
interpretative work benefits strongly from [qualditions found] in a special
concentration among occupants of a judicial officeordinary citizens and their
electorally accountable representatives are imeidly or motivationally
[capable] of arguing competently or judging honestmong contestant
constitutional-legal interpretations”); Gardbausnpranote 108 at 747 (asserting
that the “dialogue, competition, and joint respbiléy between courts and
legislatures ... add new dimension and perspectivthéotask of constitutional
interpretation”); Manfredi,supra note 108 at 193, 188 (asserting that “liberal
constitutionalism does not establish a judicial pmoly” over constitutional
interpretation and that “the legislative and exemutbranches of government
posses®qualresponsibility and authority to inject meaningointhe indeterminate
words and phrases of the Charter.”); Whittingteapra note 67 at 847 (arguing
that “[t]he judiciary has a useful role to playtive constitutional system, but so do
other political institutions”); Post & Siegefupra note 108, 1947 (proposing a
constitutional model that “attributes equal intetpre authority to Congress and to
the Court”); Kramersupranote 4 at 7-8 (opposing judicial supremacy andiagg
that throughout American constitutional history ]itjl interpretive authority
rested with “the people themselves,” and courtess than elected representatives
were subordinate to their judgments” and that 4t]ldea of turning [final
constitutional interpretation] over to judges wasy unthinkable™); Postsupra
note 108 at 44 (asserting that one reason for th@efhe Court to respect the
constitutional interpretation of Congress is “tieterpretation of the Constitution
ought to be responsive to democratic will, and Cesg is more democratically
accountable than the Court”); Hiebestipranote 108 at 1985 (asserting that rights
can “be adequately protected without presuming tlairts have the only valid
role in resolving conflicts between legislation andividual rights and the only
valid interpretation of those rights”); Levins@ypranote 108 at 378 (arguing that
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Advocates of democratic constitutionalism provideaaiety
of arguments. Some of these arguments are insttainand are
based on the conviction that true partnership betweourts and
legislatures generates better public discourse wtiichately better
decisions-*? Democratic constitutionalists maintain that Cosgres
just as qualified to interpret the Constitutionthe Supreme Court,
and that, despite what advocates of judicial supmmargue,
interpretation by legislatures is not anarchic,ational, or
tyrannical™'® To the extent that legislative decisions are i,
judicial interpretation also suffers from the saftav, and in any

“the legislature — although it is obviously a nddigial institution — can
legitimately play a meaningful role in interpretinigs particular national
constitution”); TUSHNET, WEAK COURTS supranote 4 at 157 (arguing that “the
performance of legislators and executive officialinterpreting the constitution is
not ... dramatically different from the performandgualges”).

12 gee Christine BateupAssessing the Normative Potential of Theories of
Constitutional Dialogug71 BROOKLYN L. REV 1109, 1139 (2006). (“The result of
this interactive process in which no branch dongsatnd in which constitutional
meaning is steadily formed is constitutional dialegas ‘all three institutions are
able to expose weaknesses, hold excesses in check,gradually forge a
consensus on constitutional issues’); Mark Tushri&licy Distortion and
Democratic Debilitation: Comparative Illuminationf dhe Countermajoritarian
Difficulty 94 MicH. L. Rev. 245, 275 (1995) (arguing that “in transferring
responsibility for articulating constitutional nosmfrom the public and their
representatives to the courts, more-than-minimdicjal review may ... deprive
the courts of information they should find useful@ardbaumsupranote 108 at
748 (arguing that democratic constitutionalism “htidessen the perception that
courts are engaged in discretionary policymakinigictvin turn may result in both
better and more appropriate constitutional decisimking and greater legitimacy
attaching to the court’s functions”).

3 The most eloquent advocate is Keith E. Whittingteho argued: “Extrajudicial
constitutional interpretation need not be as mgjgan, or as tyrannous, as this
objection implies ... Elected officials may be respigga and accountable to the
public will, but they are not therefore purely ntéjarian in their actions. The very
insecurity of elective office discourages nonjudiciofficials from ignoring
minority interests. Politicians gain security infiof by servicing broad,
heterogeneous constituencies, not by relying onmadgeneous but narrow group
of supporters. “See Whittingtorsupra note 67 at 835-6, 839; Tushn®EAK
COURTS supranote at 4 at 157 (maintaining that it is “impoitan avoid being
romantic about judges while being realistic or cghiabout legislatures and
executive officials”).
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case, the difference between the two institutianinsignificant-*
Others have relied on what they believe to be the tistorical
understanding of the principle of checks and baarmetween the
branches of government — a principle that has laekuilding block
of the American constitutional traditidf. Other influential writers
are motivated by a democratic, participatory, anilaitist political
vision!*® They argue that it is simply unfair to grant jusg® much

14 Tushnetjd. at 79 (asserting that “the task is comparativethst we must also
ask whether constitutional courts are constitutigneesponsible to any greater
degree. My answer is that they probably are, buitdnamatically so”); Kramer
supranote 4 at 240 (maintaining that “like Congress, @ourt now leaves most of
its business to staff working behind closed dogrBdter H. Russelbtanding Up
For Notwithstanding?9 ALBERTA L. REv. 293 at 301 (1991) (explaining that “in
designing the institutional matrix for making déoiss on rights issues it is a
mistake to look for an error-proof solution. Botbucts and legislatures are capable
of being unreasonable and, in their different wagaf-interested”; Michelman,
supranote 108 at 151 (arguing that, as a matter ofcjple, ‘independent judges
surely can fail; an engaged people, as we arehlmtoment supposing, can
possibly succeed; neither | can do better tharr thesit”)

1% See Kramer,supra note 4 at 228 (arguing that “[n]either the Foumgi
generation nor their children nor their childrectsildren, right on down to our
grandparents’ generation, were so passive abourtrble as republican citizens.
..Something would have gone terribly wrong, theyidwed, if an unelected
judiciary were being given that kind of importanesd deference”); GHN
AGRESTQ THE SUPREME COURT AND CONSTITUTIONAL DEMOCRACY 79-95 (1984)
(arguing that while judicial review was part of thision of the American founding
fathers, judicial finality was not, and that objeos to judicial finality can be
traced to the writings and views of Abraham Linc@nd James Madison.);
Michelman,supranote 108 at 147 (suggesting that “it is embarrastd Abraham
Lincoln’s posterity” to fear “replacing the indemint judiciary, as last-word
constitutional interpreter, with the people’s tnilal).

118 See Gardbaunsupranote 108 at 740-41 (asserting that “the judiciaiovof
legislation ... gives final decision making power fumdamental, usually hotly-
contested matters of principle ... to the branch offggnment that is least
accountable and which, if it is representative latrapresents the sovereignty of
the past over the present); Kramsupranote 4 at 8 (“Both in its origins and for
most of our history, American constitutionalism igesd ordinary citizens a
central and pivotal role in implementing their Ctitusion. Final interpretive
authority rested with ‘the people themselves,’ #mel courts no less than elected
representatives were subordinate to their judgmjentaishnet, WEAK COURTS
supra note 4 at x (“Every variant of strong-form judicigeview raises basic
questions about democratic self-governance, becausey variant allows the
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power to interpret the Constitution rather thamgtant this power to
the people or to their representatives. Finallynsodemocratic
constitutionalists have relied heavily on struckl@eyuments based
on the view that the Constitution is not a legatwment in the
simple sense of the wold’ The Constitution is a political statement;
a deliberate, rhetorical, deliberative, and diseerslevice around
whose majestic generalizations the polity — indrald and
institutions — should organize their arguments. Ewav, it is not
binding in the same sense that statutes are.

These arguments of course bear a great resemblante
arguments made by opponents of judicial revigtBut democratic
constitutionalists do not reject judicial review asch. Judicial
scrutiny of constitutional provisions is still welme. Democratic
constitutionalism proposes a balanced divisionafigr between the
courts and legislatures. Advocates of democratitstitmitionalism
support a middle ground between two familiar, exiepositions.
Supporters of legislative supremacy, such as Jer&vadron,
oppose any form of judicial revieW® Advocates of judicial
supremacy, such as Owen Efand Ronald Dworki**oppose any
institutional scheme that deprives courts of thmiwer to interpret

courts to displace the present-day judgments ofecoporary majorities in the
service of judgments the courts attribute to thestitution’s adopters”).

17 See Larry D. KrameiForward: We the courl15 HiRv. L. REV. 4, 10 (2001).
(“The founding generation did not see the Constituthis way [i.e., as a regular
legal document] and, as a result, had very diffekeews about the role of the
judiciary. Their Constitution was not ordinary lawpt peculiarly the stuff of
courts and judges. It was...a special form of poplaar, law made by the people
to bind their governors, and so subject to ruled eonsiderations that made it
qualitatively different from (and not just superim) statutory or common law”);
Agresto,supranote 115 at 71 (contrasting the view that the Gution is law
with the view that the Constitution is a “framewddk limited government” and
favouring the latter view").

18 gee section L.

119 See Waldronsupranote 17 at 1346.

120 gSee Fiss,supra note 107 at 460 (opposing any “version of legistat
constitutionalism that ... disputes not only judiciekclusivity but judicial
supremacy as well”).

121 See RNALD DWORKIN, LAW’S EMPIRE 356 (1986) (asserting that “the United
States is a more just society than it would havenbead its constitutional rights
been left to the conscience of majoritarian intins”).
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the Constitution. Advocates of democratic congtindlism argue
that constitutionalism without judicial exclusivity finality does not
compromise the fundamental values underlying cturigthalism.
There is no need for the Supreme Court to be sugrdray say, only
for it to be a court. As long as the Supreme Coat participate with
the legislature in the dialogue, conversation, atiamal seminar
about the meaning of the Constitution, and as lasgndividuals
have the opportunity to go to court and present garguments, the
Court need not be supreme. Rather than viewing deatio
constitutionalism as an uneasy, tolerable compremietween
judicial supremacy and parliamentary sovereignipperters of this
view see it as “the real thing®

American democratic constitutionalists are not igop
fundamentalists. They realize that American coumstibalism will
forever (or at least for the foreseeable future)obhsed on judicial
supremacy? Still, they insist on the importance of declaritigt
this form of constitutional interpretation is nohet best one.
Sometimes, they even look with envy at the fordagal systems of
Canada and the U.K¢

122 gee, e.g., Jeffrey Goldsworthiipomogenizing Constitution®3 OxFORD J. L.
Stup. 484, 485 (2003) (Forms of democratic constituticsmal “offer the
possibility of a compromise that combines the lhestures of both the traditional
models by conferring the courts the constitutioregdponsibility to review the
consistency of legislation with protected rightdjile preserving the authority of
legislatures to have the last word”); Lorraine WiinLearning to Live With the
Override 35 McGILL L. J. 541 at 564 (1990) (asserting that rather tharelgne
“juxtaposing [the] contradictory elements” of lelgitve supremacy and judicial
supremacy, the inclusion of a Notwithstanding Céaus the Canadian Charter
“melds the best of the contending views into soingtimew and better”).

123 See Daniel A. Farber “Legislative Constitutionaligma System of Judicial
Supremacy”, in Bauman and Kahasapranote 107 431 at 432 (explaining that
“[d]espite continuing criticism, judicial supremadg a basic fact about the
American constitutional regime.”); Kramesupra note 4 at 251 (“Realistically
speaking, there is very little chance of revising U.S. Constitution to incorporate
European ideas given the cumbersomeness of ouingx@nendment process. We
simply have to live with the jerry-built system aécountability that evolved for us
in practice”).

124 See e.g. Krameisupra note 4 at 250 (“Constitutional courts in Europeeha
managed successfully to mimic American activism hwitt the same
controversy”); Sager, supra note 23 at 4 (maimairthat:“[m]ore or less serious
proposals have been floated to give Congress ald¢ige veto over Supreme
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The question to be addressed in this section ighehehis
envy is justified. Perhaps democratic constitutiiste are correct
that a more balanced partnership between coulggsldéures, and
citizens is indeed desirable for various reasonsndy perhaps be
instrumentally desirable since such a partnersigipetptes better
decisions. It may also perhaps be more faithfuleerican history
and to structural features of the American Contititu But can it be
reconciled with the right to a hearing? In sectiynwe present two
types of democratic constitutionalism: popular ¢dagonalism, and
legislative constitutionalism. Popular constituatiam, espoused by
Larry Kramer, seeks to disallow any one institutfoom exercising
supremacy. Legislative constitutionalism, promotdyy Mark
Tushnet and Keith Whittington, sees the legislatage equally
capable of interpreting the Constitution as thertsoand thus grants
the legislature the last word on constitutionalsjiems*?® In section

Court decisions or even to abolish judicial revie®uch a proposal demonstrates
“deep discomfort with things as they are” (Sageipranote at 4). For a proposal
to adopt in the United States a legislative overrgée NCHAEL PERRY, THE
CONSTITUTION IN THE COURTS LAw OR PoLiTics 198 (1994) (suggesting that
“Americans should take seriously the possibility iofiporting the Canadian
innovation or of fashioning an Americanized ver$jouring the New Deal, the
Department of Justice proposed to President Rotisewe Constitutional
Amendment that would allow Congressional, under esmmonditions, to re-enact
legislation invalidated by the Supreme Court. SEEERH. IRONS THE NEW DEAL
LAWYERS 274-5(1982). Irons also notes that this proposal has “aatengthy
history” (ibid. at 274). For the view that a legisVe override would be “the
perfect constitutional solution to the problem oferpretive finality and judicial
imperialism” see Agrestsupranote 115 at 134.
%5 The terminology we use is different from what féen used in the literature.
We prefer to use “democratic constitutionalism’denote all theories seeking to
endorse constitutionalism and, at the same tinmjige a greater role for popular
participation in constitutional interpretation. $hierm was initially used by Post
and Siegel to describe what they called “polycentnterpretation” of the
constitution. See Post and Siegelpranote 108 at 1947.

Our use of this term is, however, different fronatttused by Post and
Segal. Under Post and Siegel's model judicial smaiey still reigns, and therefore
Tushnet uses the term “weak form judicial reviewdther than “legislative
constitutionalism” to describe models in which thegislature has final say
regarding constitutional questions. See TushnetpARMCOURTS supranote 4 at
24. However, we prefer the latter term because foaus with this type of
democratic constitutionalism is on the powers gitetegislatures to interpret the
Constitution.
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C, we establish why democratic constitutionalisitsfeo respect the
right to a hearing. We also argue that the ratenahderlying

democratic  constitutionalism is  fundamentally misgd.

Democratic constitutionalists criticize judiciaview on the grounds
that it is anti-democratic and therefore illegitbeia its alleged
illegitimacy is based on the fact that judicial imw deprives
individuals of their participatory rights. In coast, we argue that
democratic constitutionalism is illegitimate pretis because
participatory rights as understood by democratiastitutionalists
deprive individuals of their right to a hearing.

B. Two Forms of Democratic Constitutionalism
1. Introduction

In this section we introduce two forms of demoaati
constitutionalism. We examine both “popular consitinalism” and
“legislative constitutionalism,” and conclude tima&ither one of these
proposed models can be reconciled with the riglathearing.

2. Popular Constitutionalism

Many people opposgudicial supremacy or even weaker forms of
judicial review under which judges have a final sayncerning the
soundness of particular constitutional argumentsopular
constitutionalists opposgngle-branchsupremacyentirely. As Larry
Kramer,the most eloquent advocate of this posititels asserted:
“No one of the branches was meant to be supericantp other,
unless it were the legislature, and when it cameptestitutional law,
all were meant to be subordinated to the peaifeThe fundamental
conviction of popular constitutionalists is thatndl interpretative
authority rested with the ‘people themselves,’” aadrts no less than
elected representatives were subordinate to thedgnents.**’
Judicial review is perceived as legitimateonly fasoas it is
understood as “another instance of the right ofyeuiizen to refuse

126 Kramer,supranote 4 at 58.
127|d at 8.
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to recognize the validity of unconstitutional laws ‘political-legal’
duty and responsibility rather than a strictly legae.”®

Popular constitutionalism is based on a distimctiv
understanding of the nature of the Constitutiore Tonstitution is a
legal document but it is not legal in the same Wzt legality is
understood by modern constitutional theortéls.For popular
constitutionalists, the Constitution is in partegdl document but
more dominantly a political platform, a national nifasto, a
discursive anchor, and a historical narrative withich all branches
of the polity should engadé’ Kramer distinguishes sharply between
this vision of constitutional politics based on Bqess by which
constitutional law is made, interpreted, and erddrby the people
and the rigid legalistic understanding of consiioidl law based
exclusively on judicial interpretatiori*

In Kramer’s view, modern constitutional theonfasinded on
a fundamental misunderstanding of American congiital history.
The original conception of judicial review was rate of judicial
supremacy but one of departmentalism, where eacthefthree
branches has an e%ual role to play in constitutioniarpretation on
the people’s behalf” He argues that the drafters of the Constitution

12814 at 39.

1291d at 30-31.

1%0)d at 7.

131 Seeid at 7-8 (stating that: “We in the twenty-first centiend to divide the
world into two distinct domains: a domain of pagiand a domain of law. ... This
modern understanding is ... of surprisingly recemtage. It reflects neither the
original conception of constitutionalism nor itsucee over most of American
history”). Kramer concedes that his vision of cdnsbnal politics lacks the
precision, certainty and finality, which, most tgaily, characterize law in the
modern state. Thus Kramer believes that: “For egality is crucially (though, of
course, not solely) a matter of authority. We exgecfind a rule of recognition
that assigns someone the power to resolve consiegewith a degree of certainty
and finality; so at the end of the day we have gbing we can point to and say
‘yes, thatis the law.””Id. at 30.

132 | arry D. Kramer, “The Interest of the Man”: James Madison, Popular
Constitutionalism, and the Theory of Deliberativenibcracy4l VAL. U. L. REv.
697, 749 (2006) (“Madison sought to achieve [theopbe's] control [over
constitutional law] through a system of “departnadistm,” in which different
departments of government were first made dependentthe people and
interdependent on each other, and then given dtytiiorpursue and act on their
own best understanding of the Constitution”).
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wanted questions of constitutional law to be intetgpd by the people
rather than the judiciary, and he attempts to sti@t/this is the way
judicial review has been more or less understoonutthout history
until the 1950s or 196043 The recent development of judicial
supremacy has, in Kramer’s view, weakened demoaadyplaced a
dangerous emphasis on judicial appointments andstitational
amendment$** Judicial (or for that matter any other institugidn
supremacy is seen by him as a product of Ameripalgical and
legal elites struggling to gain monopoly over thieipretation of the
Constitution™*®

Kramer believes that Americans have given up thight to
interpret the Constitution and have granted cosugremacy over
constitutional interpretatiotf® However, he thinks that the alienation
of the people’s powers to interpret the Constitutio an elite class
of lawyers, judges, and academics is troublesomé& both anti-
democratic and stands in opposition to the origimaderstanding of
the Constitutior>’ In arguing for a return to these traditional ideal
Kramer holds that the people should be responsible the
Constitution’s interpretation and implementationheT intuitive
rationale underlying Kramer’s proposal was aptlgatibed by Post
and Siegel as the danger that the people “ceasmitttain a vibrant
and energetic engagement with the process of totistial self-
governance®®

Kramer’s popular constitutionalism is founded ba premise
that ultimate constitutional power belongs to tl®mpe. The people
however can speak through a variety of social amditigal

133 See generally, Larry D. KramePopular Constitutionalism, Circa 20082
CAL. L. Rev. 959, 962-63 (2004).

1341d. at 1009

135 Kramer,supranote 4, 247.

136 Kramer says: “Americans in the past always cantéosame conclusion: that
it was their right, and their responsibility, apublican citizens to say finally what
the Constitution means. The question is, would Acagis today do the same? Are
we still prepared to insist on our prerogative tntcol the meaning of our
Constitution? ... To listen to contemporary debatee das to think the answer
must be no.” Krameisupranote 4 at 227.

137 Seesupranote 115.

138 See Robert Post & Reva Siegebpular Constitutionalism, Departmentalism,
and Judicial Supremac§2 CaLIF. L. REV. 1027, 1032 (2004).
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institutions. Hence, the institutional implemertati of popular
constitutionalism is based on a diffuse system umdech various
branches of government are engaged in constitdtiona
interpretation>° Some of these branches are naturally disposed to
reflect the authentic voice of the people whileesthought to listen
carefully to the democratic input and act accorljind?opular
constitutionalism is only one form of democratimsttutionalism.
Other democratic constitutionalists intimidated hagrs by the
chaotic and diffuse nature of popular constitutiisma believe in the
institutional supremacy of the legislature.

3. Legislative Constitutionalism

Legislative constitutionalism gives legislatures Iways or
sometimes) the final word in constitutional issueie popular
constitutionalism, it opposes judicial supremacywever, unlike
popular constitutionalism, it does not fear anynfoof institutional
supremacy, and trusts the legislature with the |fim@rd on
constitutional issue¥?

Legislative constitutionalism differs from what isften
labeled legislative supremacy in that the lattetjke the former,
denies the desirability (and possibly the legitig)aof a supreme

constitution*** Under legislative constitutionalism, the Constént

139 Kramer attributes this view to Madison. See Kramapranote 132 at 749.

140 See Mark Tushnet, Weak-Form Judicial Review: Its Implications for
Legislatures2 N.Z.J.PuB. & INT'L L. 7, 10 (2004) (“Committing the protection of
constitutional values to elected representativesinisthe familiar phrase, like
setting the fox to guard the chicken coop. And wetak-form judicial review does
just that — or, at least, it relies on the fox tagl the chickens effectively most of
the time”).

141 See, e.g., P.C. WeileRights and Judges in a Democracy: A New Canadian
Version18 U.MICH. J.OFLAW REF. 51, 68 (1984) (favoring “a regime limited by a
number of constituent moral principles” that aresllga out “in a document
designed to be enforced by the courts” but at #mestime objecting to judicial
supremacy and supporting a “partnership betweent @ legislature” (at 84));
Tushnetsupranote 112 at 279 (establishing that rather thagtarm to legislative
supremacy, the Canadian model of judicial reviewthwlegislative override
“reconciledthe existence of entrenched rights with the traditf parliamentary
supremacy”; Goldsworthysupranote 122 at 577 (2003) (hoting that “[r]ecently,
Canada and Britain have adopted ‘hybrid’ modelsictvhallocate much greater
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is indeed supreme and the legislature ought to omjth its
dictates. Legislatures however can (or ought tdylrsted (always or
at least sometimes) to interpret the Constitutiod develop it. As
Stephen Gardbaum put it, systems of legislativestitutionalism
“decouple judicial review from judicial supremacy “granting
courts the power to protect rights” yet “empowerlegislatures to
have the final word**? Popular constitutionalists can only envy the
success of legislative constitutionalism. Legiskttonstitutionalism
has gained great international popularity. Amonbeotcountries,
Canada, the United Kingdom, and, to some extenty Mealand
have experimented with systems that can be unaetste forms of
legislative constitutionalism.

Canada is perhaps the clearest and the most gedklo
example of legislative constitutionalism. Sectighd the Canadian
Charter of Rights and Freedomempowers governments to
temporarily override the rights and freedoms intisas 2 and 7-15
for up to five years, with the possibility of rena\*® To use this

responsibility for protecting rights to courts, éut altogether abandoning the

principle of parliamentary sovereignty”).

142 Garbduamsupranote 108 at 709.

1433, 33 of the Canadian Charter of Rights and Fresdeads:

Exception where express declaration

33. (1) Parliament or the legislature of a provintzy expressly declare in an Act

of Parliament or of the legislature, as the casg be that the Act or a provision

thereof shall operate notwithstanding a provisiociuded in section 2 or sections

7 to 15 of this Charter.

Operation of exception

(2) An Act or a provision of an Act in respect ohish a declaration made under

this section is in effect shall have such operatisnit would have but for the

provision of this Charter referred to in the deatam.

Five year limitation

(3) A declaration made under subsection (1) shedise to have effect five years

after it comes into force or on such earlier dasensay be specified in the

declaration.

Re-enactment

(4) Parliament or a legislature of a province mesgnact a declaration made under

subsection (1).

Five year limitation

(5) Subsection (3) applies in respect of a re-enant made under subsection (4).
S. 33 can be applied to fundamental freedoms (®@uding freedom of

religion and conscience, freedom of expression assembly and freedom of



62 JuDICIAL REVIEW

power, the legislature must expressly declaretttetegislation shall
apply notwithstanding the relevant Charter provisioThus, if a
legislature is determined to enact a law that wslaome of the most
fundamental Charter-protected rights, it may dd*8dt is perhaps
worthwhile to add that despite the natural temptatihis power
offers, it has rarely been invoked by Canadiarslagires-*®

The language of section 33 allows legislaturesuse the
“notwithstanding” mechanism in advance for any esasncluding
its own “majoritarian or representational valué8”and “utility
maximization.**” In this respect it could be argued that section 33
entrenches legislative  supremacy rather than kgisl
constitutionalism. However, most Canadian constingl scholars
agree that this would be a bad practice on the gfatie legislature
and that it is only appropriate for legislaturesneoke section 33 in
order to interpret and enforce certain rights isesaof constitutional
disagreement between the courts and the legisflifdnis is what

association; legal rights (ss. 7-14), and equalgits (s. 15). In contrast, s. 33
cannot be invoked with respect to democratic rigbss 3-5), mobility rights (s. 6),
rights regarding the official languages of Canask (6-22), minority language
education rights, minority language education s€gfd. 23), or gender equality
rights (s. 28).

144 Eor an elaboration of the reasons for the enactrogtiis provision, see H.
Leeson,Section 33, the Notwithstanding Clause: A Papeei®§4 CHOICES1 at
6-14 (2000). Leeson establishes that section 33emwasted because no consensus
regarding the constitutional protection of rightésted when the Charter was
adopted. It was a political compromise, betweernsehavho supported a full-
fledged constitution with judicial supremacy andbgd who did not want a
constitution at all. The compromise was to havedicjally-enforced bill of rights,
but to allow the legislature the final word.

145 See Tsvi KahanaThe Notwithstanding Mechanism and Public Discussion
Lessons from the Ignored Practice of Section 33hef Charter44 Can. Pus.
ADMIN. 255 (2001)

146 See Weinribsupranote 122 at 568.

1471d at 567.

148 5ee, e.g., Manfredsupranote 108 at 191 (asserting that section 33 shoofid
be used “to override rights per se, but to overtidejudicial interpretation of what
constitutes a reasonable balance between righist sthe value of section 33 ...
lies in the power it confers on legislatures t@mssert democratic judgment against
judicial will”; Kent Roach,Constitutional and Common Law Dialogues between
the Supreme Court and Canadian Legislatud®s Can. BAR. Rev. 481 at 525
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suggests that the Canadian system is a genuinensystlegislative
constitutionalism; it is based on the understandimeg section 33
grants legislatures the power not to violate thexsfitution but to
interpret it in a way that is different from theurts’ interpretation.
To better understand legislative constitutionalisit is
valuable to look at the rationales provided by Ghara constitutional
theorists for section 33. The most popular jusificn for section 33
speaks of a division of labor between courts amslatures. The
terminology used to describe this division of labften uses terms
such as “partnershig® “dialogue,®* “conversation,*** and even
“checks” or monitoring of judicial performan¢® but the idea
referred to by all of these different terms is clemudicial review, it
is said, does not entail judicial supremacy. Thst lveay to protect
rights and to enforce the Constitution is throughilitating a joint
venture between courts and legislatures. As Pailev\fzut it:

The premise of the Charter is that the optimal
arrangement for Canada is a new partnership between
court and legislature. Under this approach judgdls w
be on the front lines; they will possess both the
responsibility and the legal clout necessary tdleac
“rights” issues as they regularly arise. At the sam
time, however, the Charter reserves for the legista

a final say to be used sparingly in the excepticaak
where the judiciary has gone awry.

(2001) (arguing that use of section 33 signalsligarent’s disagreement with how
the Court interpreted the relevant rights”).

149 \weiler, in the text accompanyimgfra note 153.

150 \Weinrib supranote 122 at 564-65 (asserting that section 33eseéa complex
partnership through institutional dialogue”).

151 See Janet HiebertWhy Must a Bill of Rights be a Contest of Politiald
Judicial Wills10 RuBLIC L. Rev. 22, 31-34 (1999).

52 See F.L. MortonThe Political Impact of the Canadian Charter of Rigand
Freedoms20 CaN. J. PoL. Sci. 31, 54 (1987) (maintaining that “[jJust as judicial
review serves as a check on a certain kind of letjie mistake, so ‘legislative
review' serves as a check on judicial error”).

153 p C. Weiler,Rights and Judges in a Democracy: A New Canadiasidfe18
U. MIcH. J.OFLAW REF. 51 at 84 (1984).
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C. The Failure of Democratic Constitutionalism: The
Argument from Democratic lllegitimacy

Democratic constitutionalism is hailed by its adstes on both
instrumentalist grounds and, more importantly, orougds of
legitimacy. Democratic constitutionalists assertatttrdemocratic
constitutionalism is superior on instrumentalisbugrds since the
interpretations of the courts are not necessatpesor in any way
to those rendered by other institutidis.They also believe that
democratic input is essential for legitimacy reason

Our arguments in section Il raise serious doubtserning
the persistent ambitions of constitutional thesridgb develop
instrumentalist justification for their institutisn The lessons drawn
from that discussion are also applicable to dentimcra
constitutionalists. However, our primary target ehes not the
instrumentalist arguments for democratic consttalism but the
arguments of legitimacy. Democratic constitutiosiglibelieve that
popular or legislative input in interpreting the r@ttution is
necessary for, or at least conducive to, legitimdagdicial review, or
at least certain forms of judicial review, deprivie people of
powers to which they are entitled, namely, the powenterpret the
Constitution, or, at least, to participate in itderpretation. Is not
such participation essential to citizensfhif®oes it not follow from
genuine respect towards citizens’ power of reagihih

154 See TushnelVEAK COURTS supranote 4 at x (“[T]he courts’ determinations of
what the constitution means are frequently simeitarsly reasonable ones and
ones with which other reasonable people could disagThis is especially true
when the courts interpret the relatively abstréatesnents of principle contained in
bills of rights”).

%5 Tyushnet,WEAK COURTS supranote 4 at xi (“Proponents of the new model of
weak-form judicial review describe it as an attraectvay to reconcile democratic
self-governance with constitutionalism”).

156 See Waldronsupranote 17 at 1391-2 (asserting that “[[]egislataws megularly
accountable to their constituents and they behawethaugh their electoral
credentials were important in relation to the oltezthos of their participation in
political decision-making” and that “the Supreme u@oJustices ... do not
represent anybody”).

57 See Waldronsupranote 17 at 1353 (“By privileging majority votingnang a
small number of unelected and unaccountable judgeksenfranchises ordinary
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Opponents of democratic constitutionalism havellehged
this view on the grounds that democratic constinglism may
deprive individuals of their rights and such a dedion also bears
on legitimacy'®® After all, as some opponents of democratic
constitutionalism have pointed out, democratic tangnalism
seems particularly appealing when the people or |&ggslature
makes the right decisions. It seems slightly Iggsealing when the
democratic input is fundamentally misguid8dOn the other hand,
democratic constitutionalists have been quick timtpout the mixed
record of the judiciary in protecting rights andsk, as section Il has
established, are regrettably as monumental as atarefls of the
people or of the legislaturé®

The answer to democratic constitutionalists cannexdt
therefore on the claim that courts are better ptots of rights. It can
however rest on the right to a hearing. While courtay fail to
protect rights, they cannot fail in protecting tight to a hearind®
People may be deprived of their rights becauserohgful judicial
decisions, but to the extent that courts operat judicial manner,
individuals’ right to a hearing is always respeciedourts. Under a
system of judicial review, individual grievancemger a process of
examination, deliberation, and reconsiderationpractice, this may
often amount to little for those whose rights altémately violated,
but it is a necessary feature of a rights-respgcotiety.

Perhaps democratic constitutionalists could argihat
democratic constitutionalism does not deprive iitlials of the right

citizens and brushes aside cherished principlesepfesentation and political
equality in the final resolution of issues aboghts”).

158 John D. WhyteOn Not Standing for Notwithstandi®8 ALTA. L. REV. 347 at
351 (1990) (“The commitment to the rule of law egédlism ... does not fit well
with the idea that the ultimate method of resolutad conflicting claims is through
a purely political process”).

1591, A. Powe, Jr.Book Review Essay: Are “The People” Missing in Act{and
Should Anyone CareB3 Tex. L. Rev. 855 (2005) (arguing that: “Omitting
Reconstruction and the Trail of Tears, plus alltttd modern examples, offers
evidence that Kramer sees popular constitutionadiaiy when he approves of the
cause. Or else it reinforces the view that poputamstitutionalism in Kramer's
hands is so slippery that only he can successplply it").

%0 sypra notes4.

161 See section IIIC.
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to a hearing, or, at least, does not deprive thethi® right entirely.
There are two possible arguments why democratistiationalism
does not violate the right to a hearing. First, tthemocratic
constitutionalist could argue that a hearing cdogdconducted by
institutions other than the courts such as theslatyire or the people.
Second, democratic constitutionalists could point that most
versions of democratic constitutionalism grant t®@an active part
in constitutional interpretation. Even in mattefsere the legislatures
prevail, legislatures would be exposed to judidetisions, judicial
discourse, and judicial influence. Should not tlidluence be
sufficient to address the concerns that democratitstitutionalism
violates the right to a hearing?

The first claim has been discussed in sectionSdction Il
has argued that the right to a hearing must invalearticularized
reconsideration of the initial decision giving rit® the grievance.
We have stated there that moral deliberation mestdnducted in a
way that is sensitive to the particular claims aimdumstances of the
case giving rise to the grievance. We have alsaeatghat such a
particularized reconsideration is one that charems courts. To the
extent that it is provided by other institutionfios$e institutions
operate in a judicial mann&¥ But democratic constitutionalists do
not want to turn the legislature or the people iatoourt. Instead,
they wish to maintain their non-judicial characked yet grant them
constitutional powers. It is precisely their poputen-judicial traits
that make them particularly suitable to engage amsttutional
interpretatiorn®® It follows therefore that democratic or legislativ
input cannot count as adequate to satisfy the tondiof the right to
a hearing.

But, as we have shown above, democratic consiitalists
are at pains to emphasize that they do not wiskexidude the
judiciary from participating in constitutional ds@n-making.
Kramer, for instance, believes that judges oughtake part in

162 5ee section lIIC.

163 See, e.g.,ANET HIEBERT, CHARTER CONFLICTS WHAT IS PARLIAMENT 'S ROLE

53 (2002) (maintaining that it is precisely becaosart and the legislatures have
“different vantage points,” that they both “havdidansights into how legislative
objectives should reflect and respect the Chartetmative values”).
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popular constitutionalisi?* Tushnet also greatly values judicial
participation in constitutional interpretatid®. Canadian legislative
constitutionalists often maintain that courts mgise their decision
before the legislature can override it and that ¢barts’ opinions
ought to be consulted seriously by the legislattft€ould such a
judicial input count as a hearing?

To establish the claim that democratic constitwlzm fails
to satisfy the third condition, think of the promisin our example
above'®” The promisor explains his decision to attend a oréh
rather than have lunch with the promisee. Assuraedhr promisor
is willing to engage in a moral deliberation. He poviding the
promisee with an opportunity to challenge his denisHe is also
willing to engage in moral deliberation. But, a¢ tbnd of the day, he
delegates the final decision to a friend of his.ikgructs the friend
to take seriously the deliberation but he alsoriress him not to take
this deliberation as binding. It seems evident thath a promisor
breaches the duty to provide a hearing. A genuaaihg requires a
principled commitment to reconsider one’s decisiohight and only
in light of the moral deliberation. This is not bese the
commitment to reconsider necessarily generategdtarkecision on
the part of the promisor. We can assume that thensderation
does not increase the likelihood that the “righ€cidion will be
rendered. Delegating the final decision to a friese@ms to violate
the duty to reconsider the case even if that frisna reliable moral
observer.

164 Kramer, supra note 4 at 252: “The potential usefulness of thdigiary in a
separation-of-powers scheme is not difficult to posmend, and politicians and
ordinary citizens alike can and do appreciate ttate are advantages in giving the
Court some leeway to act as a check on politics”).

165 SeeTushnet\WEAK COURTS supranote 4 at 9 (“Judicial review still seems to be
the best way to strike down a statute that is isst@nt with any reasonable
interpretation of the Constitution’s specificatiohfundamental rights. We might
try to direct the courts to invalidate legislationly when it is truly unreasonable”).
168 See Hiebert,supra note 163 at 52 (emphasizing that “[tjhe benefifs o
conceiving Charter judgment in relational termsesifrom the responsibility each
body incurs to respect Charter values, from theosue to judgments made by
those differently situated, and from the opportund reflect upon the merits of
contrary opinion”).

67 See text accompanying note 96.
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Democratic constitutionalists endorse an analogmlistion.
They emphasize that under democratic constitutismatourts can
actively participate in the making of constitutibndecisions.
Individuals have an opportunity to raise their gaieces. Courts can
deliberate and make conclusions with respect tosthendness of
these grievances. But the third component, namehe t
reconsideration of the initial decision giving rigethe grievancén
light and only in light of the deliberations rejected by democratic
constitutionalists. This failure on the part of dmmratic
constitutionalism is not an accident; it rests upordeeply held
conviction that democratic participation in congibnal
interpretation is necessary for constitutional tiegacy. We believe
however that, ironically, it is the democratic ciitogionalist’s
relentless search for constitutional legitimacy tthandermines
legitimacy. The democratic input (welcomed by deratc
constitutionalists) threatens constitutional legécy by eroding the
right to a hearing. Democratic constitutionalism erdfore
undermines what is most valuable in rights-respgcti
constitutionalism.

V CONCLUSION

The reader may perhaps question what the ramificstiof this
analysis are. What can we learn from this obsermati Should
constitutional lawyers or political activists caadout the precise
theoretical justification given to judicial reviewQr is it merely a
matter of theorists lusting for scholastic noveltie

Political theorists have pointed out that the itngitbnal
debate concerning judicial review hinges upon onptitical
inclinations. When courts are conservative and slagires
progressive, liberals are inclined to condemn jiadliactivism while
conservatives are inclined to support courts; wbaurts are liberal
the inclinations change accordingf}.Some people maintain that the
disposition to condition one’s views concerning thiéocation of
powers between courts and legislatures on theifoeance is
wrong while others maintain that this is the riglaty (and indeed the

168 See, e.g., Tushnatupranote 87.
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only way) to make institutional decisions. Underisthview,
institutional decisions concerning the division labor between
courts and the legislature ought to depend on thality of the
decisions rendered by these institutions.

This paper supports the advocates of the formeitipos
namely the view that institutional decisions conagg the division
of labor between legislatures and courts are ast Igrrtially
independent of the quality or the content of theiglens likely to be
issued by the relevant institutions. This is beeath® institutional
question is not a technocratic question concermihg is better in
rendering certain decisions. Instead, it is a dgoesof the very
foundations of the political legitimacy of the stat

This paper provided a rights-based analysis of cjadi
review. Yet the rights that are at stake are nbstntive rights—
rights that may often be better protected by legisEs, citizens, or
perhaps moral philosophers. Instead, we suggestet jtdicial
review is designed to protect the right to a heprwe have said
very little about the question of how this condtiinal vision fits
into existing doctrines of constitutional law. Gailence concerning
this issue should not however be interpreted ageming that no
doctrinal support for this view can be providedslt basic principle
of American constitutional law entrenched in Amiclll of the
Constitution that in order to trigger judicial rew of legislation,
there must be an actual individual that is affedigdhe impugned
legislation. Differentiating between the person whaffected and
not affected is of course the subject of much dtrginal doctrine.
The Constitution limits the judicial power to “ca$e and
“controversies.*® This paper can perhaps be regarded as an attempt
to explore the rationale behind this famous reauadnet of Article 1.

189 The first part of Art. Ill, s. 2, reads: “The juwitl power shall extend to all
cases in law and equity, arising under this Constitatithe laws of the United
States, and treaties made, or which shall be madigr their authority; to atlases
affecting ambassadors, other public ministers amsuals; to alcasesof admiralty
and maritime jurisdiction; t@ontroversiesto which the United States shall be a

party.”



