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AN ECONOMIC RATIONALE FOR THE LEGAL TREATMENT OF
OMISSIONS IN TORT LAW *

Alon Harel** and Assaf Jacob***

Regard to reputation has a less active influence, when the
infamy of a bad action is to be divided among a number
than when it is to fall singly upon one."

Abstract

This paper provides an economic justification fo exemption from liability
for omissions and for the exceptions to this exaémnptlt interprets the differential
treatment of acts and omissions in tort law as @\rfor a more fundamental
distinction between harms caused by multiple ingireach of whom can single-
handedly prevent the harm (either by acting oiirfgito act) and harms caused by a
single injurer (either by acting or failing to act)

Since the overall cost to which a group of injureysexposed is constant,
attributing liability to many injurers reduces tpart each has to pay and consequently
reduces one’s incentives to take precautions. Thadbexemption from liability for
omissions is a way of carving a simple, practiade rto distinguish between the
typical cases in which an agent can be easily ®eleand provided with sufficient
incentives (typically, cases of acts) and caseshith there is a serious problem of
dilution of liability (typically, cases of omissish

The exceptions to the rule exempting from respalityidor omissions are
also explained in terms of efficiency. The impasitiof liability for omissions
depends on the ability to identify a salient agest, to single out one or few legally
responsible agents and differentiate their rolenfithhat of others. Tort law designs
three types of “salience rules.” It either creasadience directly (by attributing
liability to a single agent), or it can exploit iealce created “naturally”, or it can
induce injurers to create salience voluntarily.
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| Introduction

What is the rationale justifying the differentisdatment of acts and omissions
in tort law? What can justify the broad exemptiaoni liability for harmful
omissions? This article provides an economic jgsiifon for the exemption from
responsibility for omissions and for the exceptiaaghis exemption. In particular,
this article interprets the differential treatmeftacts and omissions in tort law as a
proxy for a more fundamental distinction betweemisacaused by multiple injurers
each of whom can single-handedly prevent the haithgr by acting or failing to act)
and harms caused by a single injurer (either biyhagair failing to act). The former
cases — cases in which each agent can single-Hgngeslient the harm -- are
typically labeled in the literature as “alternatsere situations.”

The Federalist Papers expressed the conviction ‘ttegiard to reputation has
a less active influence, when the infamy of a betiba is to be divided among a
number than when it is to fall singly upon offieThe advocates of economic analysis
have long ago detected an analogous phenomenantilaw. Attributing liability to
too many injurers in alternative care situatioredieto dilution of liability. Since the
overall cost to which a group of injurers is exgbgeconstant, attributing liability to
many injurers reduces the part each has to pagamskequently reduces the injurers’
incentives to take precautions. The broad exemgtmm liability for omissions is a
way of carving a simple, practical rule to distimgjubetween the typical cases in
which an agent can be easily selected and providikd sufficient incentives
(typically, cases of acts) and cases in which thee serious problem of dilution of
liability (typically, cases of omissions).

After laying out, in section Il and lll, the founitans of the economic
rationale for the special treatment of omissioregtien IV provides an efficiency-
based rationale for the numerous exceptions tortiés Most importantly, it argues
that a person is legally responsible for an omissiben she can be, ex-ante, singled
out, i.e., when her role in bringing about the halan be clearly and unambiguously
differentiated from that of others. The impositmiriability for omissions depends on
the ability to identify a salient agent, i.e., togde out one or a few legally responsible

agents and differentiate their role from that dievs (and thereby avoid the risk of

2 Seesupranote 1.



dilution of liability). Section IV differentiatesmaong three types of “salience rules.”
Tort law can either create salience directly, orcén exploit salience created
“naturally” under the circumstances, or it can ioelunjurers to create salience
voluntarily. Often therefore there is nothing thptstifies the attribution of
responsibility to one agent rather than to anotiieer than the simple fact that she is
distinct and therefore that she can be clearly amaimbiguously singled out from
others in a salient manner. Finally, section V stigates some objections to our
proposal and refines our conclusions in order tiresk these objections.

Il The Legal Differentiation Between Acts and Omissions. In Search for a
Rationale

Traditionally, tort law treats acts and omissiongfedently. Tort law
distinguishes sharply between “misfeasance” andhfgesance”, i.e., between active
misconduct working positive injury to others andggsge inaction or a failure to take
steps to protect others from hatm.

Some moral philosophers argue that this distincteoibased on the moral
difference between committing a harmful act, ekgling and failing to commit a
beneficial act, e.g., letting dfeUtilitarians (as well as economists) are bountkfect
this view® As long as an act, or an omission prevents harinhaxceeds the cost of

the act or the omission, then utilitarian consitlerss dictate imposing a dufy.

% See Prosser and Keet®n Torts (5" ed., 1984) sec. 56. See also Dan B. Dobhs, law of Torts
(2000) p. 853. Francis Trindade and Peter Cihe,Law of Torts in Australia, (2" ed. 1993) 375.

* The most careful attempt to investigate the mamiifications of the distinction was done by France
Kamm,Morality, Mortality (vol Il) chaps. 1-5 (Oxford University Press, 1996

® Indeed most utilitarians believe that individuhsve a moral duty to act and also that such a duty
should be enforced. The utilitarian defense ofdbey to rescue provides a good example. Bentham
argues that: “[In cases where the person is igdarwhy should it not be made the duty of everyyma
to save another from mischief, when it can be deitkeout prejudicing himself, as well as to abstain
from bringing it on him.” See Jeremy Benthahhe principles of Morals and Legislationch. XVII,
sec. 1.XIX (1789). Mill states: “There are also mawsitive acts for the benefit of others which he
may rightfully be compelled to perform, such as avisg a fellow creature’s life or interposing to
protect the defenseless against ill usage—thingshalthenever it is obviouslg man’s duty to do he
may rightfully be made responsible to society fot doing. A person may cause evil to others noy onl
by his actions but by his inaction, and in eithases he is justly accountable to them for the infury
John Stuart Mill,On Liberty from Prefaces to Liberty; Selected Writings of John Stuart Mill ed.
Bernard Wishy 239, 252 (1959). Last, Sidgwick suppa (moral) duty to rescue on the grounds that:
“[T]he moral rule condemning the refusal of aidsach emergencies is obviously conducive to the
general happiness.” See Henry Sidgwitke Methods of Ethics437 (7' ed. 1981). For a good
survey of the utilitarian arguments, see Ereneg¥dinrib, The Case for a Duty to RescueYie L.

J. 247, 282-287 (1980).

® See Richard A. Epstein, A Theory of Strict Lialyil2 J. Legal Stud.151 (1973); Richard L. Hasen,
The Efficient Duty to Rescue 1Bt Rev. L. & Econ. 141 (1995); E.H. Grush, The inefficiency of the



A simple example provided by Ames in a classicéiclar can illustrate the
utilitarian reasoning. While | am walking on a lg&admiring the beauty of the
sunrise, | see a person falling off the bridge str@aming for help. | am an excellent
swimmer and can save him with no risk. Moreover,tloa bridge there is a rope
which | can use to save the person with no riskpmcial effort. Yet, being a person
of a refined aesthetic sensitivity, | am reluctemtivert my attention from the beauty
of the sunrise to the more earthly enterprise vingglives.

The cost of prevention are very low (throwing tbpe, or even jumping to the

water); the harm, in contrast, is very large. Hefqestein argues that:

“If one considers the low costs of prevention tooBrescuing A, and the
serious, if not deadly harm that A will suffer if ooses not to rescue him, there is
no reason why... the general rules of negligence Idhoot require, under pain of
liability, the defendant to come to aid of the ptiff.” ®

Epstein’s argument can be extended far beyondekiieeme case. From a
utilitarian perspective, the duty to rescue shdagdmuch broader than that which is
required by most moral philosophers, or that whschcceptable in any legal systems.
Arguably utilitarianism dictates a duty to rescwerewhen the costs to the rescuer are
marginally smaller than the benefits to the rescubi@nce, even if jumping to the
water would impose a grave risk to my life; utiligan considerations dictate that | do
so if the benefits to the rescued are sufficieritigh. Furthermore, a utilitarian

perspective founded on these premises would répecsharp principled distinction

No-Duty-To-Rescue Rule and A Proposed “Similar Riskernative 146 U.of Pen L. Rey 881
(1998).

" See James Barr Ames, Law and Moral$422v. L. Rev. 97, 111-13 (1908).

8 See Richard A. Epstein, A Theory of Strict Liafyilisupranote 6 at 190.

°® See Michael A. Menlowe, The Philosophical Fouratati of a Duty to Rescue ifihe Duty to
Rescue: The Jurisprudence of Aidb, 21 (eds. Michael A. Menlowe and Alexander McCahith).
Indeed some utilitarians argued for a broad (modaly of rescue even when it requires extreme
personal sacrifice. See W. GodwiBnquiry Concerning Political Justice and Its Influence on
General Virtue and Happiness165, 192, 219, 327 (I. Kramnick ed. 1976). Yet,eothtilitarians
provided sophisticated arguments to limit the scopthe duty to rescue and duties of beneficence in
general. Sidgwick, for instance, believed that “haman nature seems to require the double stimulus
of praise and blame from others, in order to thst performance of the duty that it can at present
attain: so that the ‘social sanction’ would be leffsctive if it became purely penal. Indeed, sitlee
pains of remorse and disapprobation are in therasele be avoided, it is plain that the Utilitarian
construction of a Jural morality is essentiallyf fiehiting; that is, it prescribes its own avoidantSee
Henry Sidgwick,The Methods of Ethics,supranote 5 at 493. John Stuart Mill pointed out aroth
problem with an extended duty of beneficence agded that: “[T]here are two sets of consequences
to be considered: the consequences of the assséauacthe consequences of relying on the assistance
The former are generally beneficial, but the latter the most part injurious... There are few thifgs
which is it more mischievous that people shoulg cel the habitual aid of others than for the mezfns



drawn in many legal systems between the duty t@ $iaes and the duty to save
property.

Following the utilitarian tradition and yet, at teame time, having great faith
in the efficiency of common law, advocates of lavd @conomics provide numerous
and sophisticated explanations why enforcing alldgéy to rescue is nevertheless
inefficient. Most of those explanations are limit@dspecific circumstances, or rely

on speculative premise®This paper, however, does not discuss these exjas;

subsistence, and unhappily there is no lesson wh&hmore easily learn.” See: John Stuart Milig
Principles of Political Economy967 (W. Ashley ed. 1923).

10 One needs as fertile a mind as that of Richard &oand William Landes to reconcile efficiency
with the common law principle which rejects the ydwb rescue. See William Landes & Richard
Posner, Salvors, Finders, Good Samaritans, andr ®bscuers: An Economic Study of Law and
Altruism, 7 J. Legal Stud 83, 101 (1978). Landes and Posner provide sev@wgiments why
imposing a duty to rescue is not necessarily efficiUnder their first argument, the duty to resisue
not necessarily justified because often the traimacosts between the rescuer and the rescued are
relatively small. If a boat in a harbor facing skriwhich is not imminent and a second boat carueesc
it, the owners of the two boats can negotiate aueperation which will be efficient. Yet, this
argument applies to a narrow range of cases -- ahésh are typically not the ones covered by the
statutes dictating a duty to rescue. Typicallysthstatutes apply to cases where the risk is inatedi
so immediate that negotiations cannot be fruitfabbpducted.

Landes and Posner provide an alternative explamaltiotheir view, if the costs of rescue are
small and the benefits to the rescued are highethéll be sufficient incentives to rescue. Hence,
imposing such a duty might be redundant. The irieesitwill typically include the feeling of gratited
of the rescued which are psychologically benefitathe rescuer. Yet, if sufficient incentives allg
exist, then the costs of administering the law aegligible. If, on the other hand, the costs of
administering the law are not negligible, it follewihat in some cases people do not have sufficient
incentives and the law can provide these incentidesice, Landes and Posner provide an interesting
counterargument and claim that imposing a dutyeszue may weaken the incentives to rescue since a
person who rescues would not be recognized asc betr merely as one who fulfilled his duty. This
explanation is based on a dubious psychologicaglecture. It is difficult to know what the effect$ o
imposing a duty of rescue has on the attitudes dsveescue and it is particularly difficult to dstah
that the behavioral effects of the legal incentwesild be outweighed by the psychological ones.

Jewish sources seem to disagree with Posner andekatonjecture. The Talmud tells us
about Rabbi Ulla who was asked: “To what extentsdm@e have to honor his parents?”. Ulla answered
by telling a story about a Gentile, who missed @agbusiness opportunity because he didn’t want to
take a key, which was under his father’s pillows feward for honoring his parents — a red cow — was
immensely valuable at the time. The Sage learneth fthis story that if a Gentile, who is not
commanded to honor his parents, was rewarded douymdly, a Jew, who is commanded, would be
rewarded even more. He bases this conclusion ¢atensent by Rabbi Hanina, who said: “He who is
commanded and fulfils [the command], is greatentha who fulfils it though not commanded”. The
Tosfoth, one of the important commentaries of tlaniud explains the rationale of this surprising
claim. It argues that one who is commanded is arin obey the command. Someone who is not
commanded obeys because of his own will to do sbcamsequently should not be rewarded in the
same way.The Ritba (another influential commentary) provides analogous interpretation. The
reason in his view is that: “it is the devil whiahgues when he is commanded, and the devil does not
argue when he is not commanded.” A natural undedstg of the reference to the devil is the evil
residing in every individual — evil which temptgarson to resist what he is commanded to do. One’s
reward is larger because of the greater effort @@dd resist the temptation to disobey. Last, Rabbi
Elbo explains this Talmudic statement as follow&snd on this it was said he who is commanded and
fulfills [the command] is greater than he who fildfithough not commanded since the man who is
commanded and fulfills...performs two things. The ¢imet he does the good deed or the honest deed,
and the second that it is meant to do the willisffather in Heaven, and he who is not commanded an
fulfills merely because it is the right deed andhiag else.” See Rabbi Elbo, Sefer Ha'ikarim Amicl



instead it provides an alternative efficiency-basagblanation of the treatment of
omissions which is broader and more general thraditibnal economic explanations.
Moreover, in contrast to the traditional econonuistifications, this paper investigates
in detail the numerous exceptions to the generatime exempting from liability for
omissions and provides an economic rationale fesghexceptions. Last and most
importantly, we show that the legal treatment ofissions should be regarded as an
instance of a much broader phenomenon in tort tamely the treatment of multiple
injurers in alternative care situations.

After expressing their moral revolt at the abseotan affirmative duty to
rescue, Prosser and Keeton point out a reason wéighains the differential
treatment of acts and omissions in tort law. Inirtheew: the reason for the
differential treatment is perhaps the difficulty fmaking any workable rule to cover
possible situations where fifty people might failrescue one™

The concern with the problem of multiple potent@tfeasors is often raised
by scholars investigating the justifiability of pshing, or imposing liability for
omissions. Some of these writers point out therdwdtcomplications resulting from
the multiplicity of tortfeasors while others empizasfairness concerns. Arguably, if
there are three non-rescuers A, B and C, it isaamcivhether it is A, B or C who

“caused” the harm? Others pointed out the difficulties in developidgctrinal tools

lIl chapter 28. Elbo’s interpretation suggests ppehthat the Talmudic observation refers to divine
commands and human commands should be treatedediffe While obedience to divine commands
is intrinsically valuable, there is no intrinsiclva in obeying human commands.

Landes and Posner also argue that imposing a dutyedcue may deter people from
participating in activities which may put them ipasition in which the law could apply to them. $hu
if | know that | have a duty to rescue the drownrggson, | may stay at home and watch the sunrise o
television rather than search for it in nature.sThiay even worsen ex-ante the position of the
drowning person given that the potential rescuéay at home rather hike in the mountains. This
argument is more compelling than the first two, ibstill suffers from a major flaw. Typically thauty
to rescue applies to cases in which the costs sifuee are minimal and their deterring effects are
therefore inevitably limited. Nobody proposes seslyg to expand the duty to rescue to cases in which
the rescue imposes great costs on the rescuer.

Richard Hasen provided another compelling argunagatinst Landes-Posner analysis. See
Richard L. Hasen, The Efficient Duty to Rescsepranote 6. Hasen attacks the presupposition that a
person is either a victim or a rescuer and dematestrthat if this assumption is dropped and every
individual has a significant probability of beingheer a victim, or a rescuer, both Pareto-efficieaad
Kaldor-Hicks efficiency dictate the imposition oflaty of rescue.

! See Prosser and Keetom Torts, supranote 3 at 376.

2 Marc A. Franklin & Matthew Ploeger, Of Rescue @&eport: Should Tort Law Impose Duty to Help
Endangered Persons or Abused ChildrerS4@ta Clara L. Rev.991, 1001 (2000); Saul Levmore,
Waiting for Rescue: An Essay on the Evolution andehtive Structure of the Law of Affirmative
Obligations 72Va. L. Rev. 879 934 (1986); Alexander McCall Smith, The DutyRescue and the
Common Law inThe Duty to Rescue: The Jurisprudence of Aidb5, 57 (1993).



to apportion the resulting liability among the difnt potential tortfeasot3.Last,
some scholars question whether it is fair to aitabliability to one agent among
many potential tortfeasors all of whom are simjlagituated Lord Hoffman
succinctly summarized both the doctrinal and theainmonsiderations:

[Dlifficulties of setting any standards of unseiffiservice to fellow men, and
of making any workable rule to cover possible ditres where fifty people might
rescue one. A moral version of this point may deeddwhy pick on me?’ argument.
A duty to prevent harm to others or to render #&sce to a person in danger or
distress may apply to a large and indeterminatssctd people who happens to be
able to do something. Why should one be held lisgleer than another?

Yet, most of the writers raise this concern onlrder to eventually dismiss
it. Weinrib points out that even if there are maogsible rescuers, the difficulties are
not more surmountable than are those in cases gifgeace involving multiple
tortfeasors who committed actions rather than domss® Woozley argued that
“[T]he idea that it is not fair to one person if isecaught and punished for breaking
the law where others who also broke it were noghgeither when they could have
been caughtr when they could not have been caught, rests @ryaqueer idea of
fairness.” Both criminal and tort law develop mechanismsddrass the problem of
multiple agents in alternative care situations #mefe seems to be no reason why
these mechanisms could not be extended to theotdise duty to act in general, or to
the duty of rescue in particuldt.

While these arguments address successfully theidactomplexities as well
as the fairness concerns, they fail to addreseffi@ency concerns generated by the
co-existence of multiple potential tortfeasors liermative care situations. The case of
multiple injurers in alternative care situationses a difficult challenge for tort law —
a challenge which is not merely doctrinal or moffde attribution of liability to too
many injurers each of whom could have prevented hhems single-handedly
typically leads to “dilution of liability.” Sincehte overall cost to which a group of

13 Franklin & Ploeger, Of Rescue and Report: Shoutdt Taw Impose Duty to Help Endangered
Persons or Abused Childreijd at 1001; Weinrib, The Case for a Duty to Rescugranote 5 at
262.

% See, e.g., A.D. Woozley, A Duty to Rescue: SomeuBihts on Criminal Liability 6%/a L. Rev.
1273, 1290-91 (1983); Weinrib, The Case for a DatRescueijbid at 262; Charles Fried, Right and
Wrong-Preliminary ConsiderationsJ5Legal Stud 165, 181-82 (1976).

!> Stovin v. Wisg 1996 C.A. 923, 941.

'8 Weinrib, The Case for a Duty to Rescsepranote 5 at 262.

"Woozley, A Duty to Rescue: Some Thoughts on Crihitiability, supranote 14 at 1291.

18 See Liam Murphy, Beneficence, Law and Liberty: T&se of Required Rescue 8@orgetown
L.J. 605, 620-621, 623 (2001).



injurers in alternative care situations is expoisecbnstant, increasing the number of
legally responsible tortfeasors reduces the congtems paid by each and
consequently reduces the incentives of each to pmkeautions. Assigning legal
responsibility to too many injurers in alternaticare situations leads therefore to
dilution of liability; the attribution of liabilityfails to provide sufficient incentives for
each injurer to invest in precautions. At otherasnthe attribution of liability to
multiple injurers leads to excessive investmenpiacautions when several agents
each of whom would be sufficient to prevent thenhatone invests in precautionary
measures for the fear he will have to carry thelftourden of the loss. This is a
typical case of a coordination problem and it canrbsolved only by designing
mechanisms which guarantee that one among the agents becomes somehow
conspicuous to the people involvEdowing to some specific feature it posses and
hence, in the language of game-theory, becometefisaf*

Arguably, this argument is vulnerable to two malrjeations: the doctrinal
coherence objection and an efficiency-based olgjectirhe doctrinal coherence
objection is based on the fact that tort law hasaaly established mechanisms to deal
with multiple tortfeasors in alternative care sitaas who commit negligent actions.

Given that tort law often imposes joint liabilityn onultiple tortfeasors who commit

¥ This analysis suggests that the problem raisedhbyco-existence of too many tortfeasors is
premised on the fact that potential tortfeasorsractrder to maximize their own utility. Yet, tharae
problem arises if potential tortfeasors idolize 8&m and act solely in order to maximize aggregate
utility. In this case, each agent may reason tkafplarticipation is simply not necessary givenlérge
number of other potential agents.

This argument could even be applied to the casehich individuals are altruists. Leo Katz,
for instance, argues that: “We are all altruiste 8l derive pleasure from seeing the poor helBed.
we also realize that we can enjoy that pleasuréowit actually contributing ourselves. As a result,
however, we end up worse than if nobody had shitkedresponsibility in the first place.See: L.
Katz Bad Acts and Guilty Minds - Conundrums of the Criminal Law (Chicago, 1987) 151-152
2 And indeed in the field of social psychology mamticles investigate the analogous phenomenon of
diffusion of liability. Empirical studies show thtte greater the number of people present in atsitu
in which help is required, the less likely it isathany one person will provide it. See: Robert S.
Feldman,Social Psychology(3rd ed. 2001, N.J., Prentice Hall) 23-24, 267;ifan B. Brewer &
William D, Crano, Social Psychology(2001) 282-286. The first to explore and to inigede the
phenomena were Darley and Latane’ see: J.M. DafleB. Latane’, Bystanders intervention in
emergencies: Diffusion of responsibilityJ8 of Personality and Social Psycholog®77 (1968); B.
Latane’ & J.M. Darley, Group inhibition of bystandatervention 10J. of Personality and Social
Psychology215(1968).

If each agent reasons in this way, no agent worddent the harm even if all agents are solely
concerned to maximize social utility.
2L For a discussion of salience, see Edna Ullmanmg®iy The Emergence of Norms(Oxford
University Press, 1977) pp. 83-84



negligent acts, why should it not impose joint ili&§p on multiple tortfeasors who
commit negligent omissiorfS.

Despite its popularity, the doctrinal coherenceeotipn is flawed for two
reasons. First, it is often the case that multipffeasors who commit negligent acts
in alternative care situations are exempted froability. Second, liability for
omissions is often imposed when a specific agentbmidentified in advance and
thereby becomes conspicuous.

There are numerous doctrines in tort law which eeor exculpate multiple
tortfeasors in alternative care situations who canmegligent acts. There are at least
two main doctrines which can serve to limit liatyilin a way which overcome the
risk of dilution of liability. First, the number dbrtfeasors can be limited by narrowly
defining the duty of care. By applying a narrow idiébn, the injurers (except
perhaps one who was singled out in advance) willdeemed not liable for
negligence, even though they acted unreasorfaligcond, the number of tortfeasors
can be limited by using the doctrine of “legal aien.”* A ‘lenient’ doctrine of
causation would dictate that each tortfeasor’sisatausally related to the harm.
Consequently, there would be too many tortfeasoosie of whom has sufficient
incentives to prevent the harm. In contrast, atfids/e’ test of causation would
ideally attribute liability only to one or a few dhe tortfeasors and consequently
would provide those who “cause” the harm sufficiesentives to prevent the hafh.
Doctrines such as causation, proximity or foresdigalare often used to exempt
some tortfeasors from liability for actioA$because tort law is reluctant to attribute

liability to too many tortfeasors’

# See, e.g., Weinrib, The Case for a Duty to Ressugranote 5 .
23 See Winfield & JolowiczOn Tort 90 (Sweet & Maxwell, 8 ed. by W.V.H. Rogers, 1998).
i;‘ Winfield & Jolowicz,On Tort, ibid at 207 et seq.

Id, id.
% See Dan B. Dobbghe law of Torts, supranote 3 at 443 et seq.; Prosser and Keefon[Torts,
supranote 3 at 263 et seq.; Richard A. Epst@&iorts 258 (Aspen Law and business, 1999) et seq.;
27 An example of a doctrine which serves to exculpateases of alternative care situations is the
doctrine of Novus Actus Interveniens. If A negliggreft her window open and B stole the pistol and
killed somebody, A typically would be exempt froiaHdility because of the action of B. The exemption
can be rationalized as an effort to prevent tHeafdilution of liability. Another example in whirctort
law exempts actors from liability is the case ofgpaconomic losses. The term pure economic loss has
many definitions with different levels of abstracti However it seems most scholars would agree to
the following general definition: a pure econonased is financial loss other than payment of mowey t
compensate for physical injury to person or physit@mage to property. See Robby Bernstein,
Economic Loss2 (2" ed, Sweet & Maxwell, 1998). For more refined digims seeid. Often the
common law denies recovery to plaintiffs for puommomic losses. See for example Epstéiorts,
ibid at 606 where he states the following: “The genkrghl position today denies recovery to P for



While legal doctrine often exculpates actors inesaef alternative care, it
often imposes liability for omissions under certaircumstances. The attribution of
joint liability to tortfeasors who commit omissiogan often be explained as resting
on specific circumstances which overcome the risttilation of liability and, in our
view, is thus analogous to the treatment of actsusT often tort law attributes
responsibility for omissions to people who holdtaier positions, or have certain
relationship with the victims. Section 314a to Bestatement provides that a duty to
aid or to protect against an unreasonable riskhyGigal harm arises in cases of a
common carrier and its passengers; An innkeepehangduests; A possessor of land
and its invitees and numerous other c&8&y narrowly defining the identity of the
responsible agents, tort law prevents the riskilatidn of liability. It seems therefore
that a more thorough examination of legal doctdeenonstrates that the differences
between the doctrinal treatment of acts and omssare not as dramatic as implied
by the advocates of the doctrinal coherence olgjecti

The efficiency-based argument is based on the e economic analysis
includes already a principle which overcomes tisi f dilution of liability and
selects among the numerous potential tortfeasensgée one, namely the principle of
the cheapest cost avoid@r.Unfortunately, this objection is subject to twonpary
objections. First, there are cases in which the® rmumerous “cheapest cost
avoiders”. The principle of the cheapest cost amoidils therefore to single out a

pure economic loss as a result of D’s Negligenbkimerous explanations have been provided to the
reluctance to impose liability for economic losses.

Some have argued that economic loss is too arpiteand difficult to implement and
administer. Epstein believes that: “The reluctatmcextend... compensation to economic losses rests,
broadly speaking, on the fear that countless pftsnuill clog the system with expensive lawsuits o
dubious merit.” Epsteitd, at 606. Another explanation is based on the tieatr economic loss leads
to over deterrence. Economic loss often involveshain reaction of injurers and victims. If A
negligently harms B who in turns harms C who latdlicts harm on D, attributing responsibility to A
for all resulting harms may lead to over deterredewas noted in the literature this argumentas n
persuasive. If indeed A caused these harms, whyldhattributing liability to her lead to over
deterrence7Epstein provides an answer by pointing out the athtnative costs involved in attributing
liability for economic loss. When losses are lasgel concentrated their recovery should be allowed
but granting relief for parties who are indirec#iffected widely increases administrative costshef t
tort system. Epsteild, at 606-610

Dilution of liability could provide a plausible ebgmation for the reluctance to attribute
liability for economic loss. The more remote therhas the more people can be found liable. In the
case in which A harms B who, in turn, harms C whitidts harms on D, the harms to D could have
been prevented by either A, B or C. Imposing a duytgn all of them inevitably leads to dilution of
liability. The case of economic loss is an exarmiplavhich the legal system differentiates between
harms (typically) committed by multiple injurers.ge economic loss) and harms committed by a
single injurer.

8 Restatement of the Law, Second, Torts, § 314.
2 See Murphy, Beneficence, Law and Liberty: The GEsRequired Rescusppranote 18 at 621.



single agent to whom liability should be attribut&kcond, even if there is a single
“real” cheapest cost avoider, it is not always ckeathe potential tortfeasors who the
cheapest cost avoider is. If there is an uncexptastto the identity of the cheapest
cost avoider, responsibility could be diluted eVfemas a matter of fact, a single agent
can be identified (ex-post) as the cheapest castean It seems therefore that while,
other things being equal, it is better to selecoiagnthe potential tortfeasors the
cheapest cost avoider; it is often the case tHattseg a less ideally situated agent is
necessary to assure the provision of sufficienémtives. At other times, the fact that
an agent is the cheapest cost avoider is what ntetesalient and serves therefore to
differentiate that agent from others, so that theqgple of the cheapest cost avoider
and considerations of salience operate in tandem.

In our view, the broad exemption from liability famissions is a way of
carving a simple practical rule which distinguishetween cases in which an agent
can easily be selected and being provided withefft incentives (typically in cases
of acts) and cases in which there is a seriouslgmobf dilution of liability (typically
in cases of omissions). While actions leading taorhare typically committed by one
or a small group of people, omissions are typicathynmitted by a large group of
individuals; none of whom has distinct attributelsieln differentiate between her and
others. Hence, the problem of dilution of liabiléynerges much more frequently in
the case of omissions than in the case of actibms.the fear of dilution of liability
which provides an economic rationale for the relnce to attribute responsibility for

omissions® This finding has numerous ramificatiotts.

30 An indirect support for this hypothesis can benihin the example used by Sir James Fitzjames
Stephen to illustrate the treatment of omissioniminal law. Stephen argues that:
“A number of peoplewho stand round a shallow pool in which a childliewning, and let it drown
without taking the trouble to ascertain the degtthe water, are no doubt shameful cowards, but the
can hardly be said to have killed the child.” (Erapis ours) See J F Stepheétistory of Criminal
Law (1883) vol. Il p. 10. Stephen uses an exampleclhinvolves multiple potential rescuers
although the principle could be demonstrated bgpgiain example involving only one person.
31 et us mention only two significant ones. Firssiliggests that the treatment of omissions in &ovt |
can usefully be analogized to the treatment ofoastiinvolving multiple agents in alternative care
situations. See Levmore, Waiting for Rescue: Arayson the Evolution and Incentive Structure of
the Law of Affirmative Obligationssupranote 12 at 938. The doctrinal tools used to nadrakility
in the case of omissions have doctrinal equivaléntshe context of actions involving multiple
tortfeasors. Yet, unlike the case of omissions,etkkemption from liability in the case of actionstiwi
multiple tortfeasors in alternative care situatioesoften done in a more conscious and deliberate
manner since exempting from liability for an actisrregarded as an exception to the principle which
attributes responsibility for harmful actions. Hepan investigation of the legal treatment of hatmf
actions in alternative care situations can shdu bgy the legal treatment of omissions.

Second, it suggests that the exceptions to the axdanpting individuals from liability for
omissions should be explained as cases which samelercome the risk of dilution of liability.
While, in principle, the problem of dilution of bdity is particularly serious in cases of omissipn



In their persistent attempts to explain the ralenfor the numerous
exceptions to the broad principle exempting frombility for omissions, legal
theorists were looking the wrong way. More spealfic legal theorists were drawn
to rationalize these rules as resting upon spef@fitures of an agent — features which
arguably explain why sometimes a particular agenthe most suitable agent to
whom responsibility should be attributed eitherdwese (in contrast to other agents)
the agent is morally more deserving than other @géor because she is the cheapest
cost avoidef®. In contrast, our analysis demonstrates that tsuit for specific
features of an agent which makes her the mosthdeitagent is often futile. Often
there is nothing that justifies the attributionregponsibility to one agent rather than
to another other than the plain fact that she ssirdit and therefore that she can be

clearly and unambiguously singled out from othara salient manner.

[l The General Rule of (No) Liability for Omissions

100 people are present while a car is burning. Edcthem can use a fire
extinguisher to extinguish the fire. The cost foe person who uses the extinguisher
is 10 and the expected damage (if the extinguisheot used) is 900.

This example is a paradigmatic example of an &tere care situation.
Arguably, in such a case society should encourageperson to make an investment
of 1034 Why, then, does the law not require an activerfatence on the part of the
bystanders? Why does the law exempt each one dpbetators from liability and

thus arguably fails to provide them an incentivetevent the harm?

there are types of omissions in which the problem lbe overcome. A doctrinal examination of tort
law demonstrates that tort law carves exceptiortheogeneral exemption from — exceptions will are
analyzed in section IV.

%2 A good example is the libertarian analysis of @@od Samaritan cases provided by Epstein. While
Epstein believes that a person has no duty toimatases in which a person creates a risk (even
innocently) and fails to prevent its realizatiohgsshould be liable because she created the ridlein
first place. See Epstein, A Theory of Strict Li#tlil supranote 6 at 191-192. For the same reason,
Epstein believes that when a person helps somebaodycauses risk, she cannot discontinue her
efforts. See Epsteifbid at 194-195.

¥ See in general Guido CalabreBhe Costs of Accidents (1970); G. Calabresi and J. T. Hirschoff,
Toward a Test for Strict Liability in Tort81 Yale L. J. 1055 (1972).

34 |f there is more than one, there would be an esicesnvestment which should be discouraged.



In order to demonstrate the economic rationalettiae rule, assume that all
100 spectators are jointly liable since the damiagedivisible® In the absence of
specific data showing a greater degree of fauthefpart of one of the spectators, the
cost each spectator would bear if the damage ots@sSince the cost of preventing
the damage for each spectator is 10, no one wadtdthpt to extinguish the fire. Thus,
the imposition of liability is unlikely to providsufficient incentives to intervene.

Assume that a single person among the 100 is trtHiaccheapest cost avoider
because, for instance, she is stronger than thex segiectators and therefore can more
easily operate the fire extinguisher. Yet, thist fiacunknown to any of the potential
rescuers and consequently it cannot resolve thdlatda The ex-post imposition of
liability on the cheapest cost avoider cannot mevier with sufficient incentives to
intervene. Dilution of liability in this case is éhbyproduct of the difficulty in
identifying who the cheapest cost avoider is.

Last, it is possible that there is a single chefapest avoider and that the
cheapest cost avoider knows that she is the chieapssavoider and so do other
potential tortfeasors. Yet, the injured may fintbio difficult to prove ex-post who the
cheapest cost avoider is, or she may find it pablerto sue a group of tortfeasors
rather than a single tortfeasor. The injured hascally an interest ex-post that the
court imposes liability on a group of individuakstirer than on a single individual.
The cheapest cost avoider knows therefore thabskier special status would not be
acknowledged by the court. Dilution of liability this case is the byproduct of the
difficulty in identifying ex-post (in court) who ghcheapest cost avoider is.

However, if a more restrictive test was used, € amich picked among the
participants one or a few bystanders and impodslitia on them alone, the fire
would have been extinguished. Selecting on thesbakisimple criteria (even if
arbitrary) a single individual, making him saliemtyuld have provided incentives for
that person to act. This would overcome the risHibiftion of liability as well as the
opposite risk, namely the risk that few spectateosild intervene and consequently
that the costs of interference would be higher thecessary.

Before we examine the rationale for the numerousegttons to the rule,

namely cases in which liability is attributed fanissions, let us first briefly contrast

% The main feature of indivisible harm is that thir@nly one unit of damage and it is impossible to
attribute any part of it to any specific agent amadime various tortfeasors. See for example Margaret
Brazier and John Murphgtreet on Torts595 (Butterworrths, 16f 1999).



the case of the fire extinguisher with analogousesanvolving actions (rather than
omissions).

Assume that a 100 people holding torches burn a(rediher than fail to
extinguish an existing fire.) It seems that all tpgpants would, under current
principles of tort law, be found liable. What ar@lyacan explain the difference
between the two cases is the fact that the firgtlires an omission (failing to use a
fire extinguisher) while the second involves an (@sing the torch). Yet, this alleged
explanation is too hasty and ignores a fundameltigrence between the two cases.
The latter example is not an alternative care 8dnaEach one of the individuals
holding the torch would be sufficient to cause hdorthe car. The analogous case
would be one in which a hundred people emit a spackit is the accumulation of the
hundred sparks which causes fire. This is a riéatrative care situation involving
actions. Yet, it is also a far-fetched example,chhdemonstrates that while cases of
alternative care situations involving omissions @s&juitous, cases of alternative care
situations involving actions are rare. The broadneption of liability for omissions is
therefore indicative of the fact that omissions sag@cally cases of alternative care
situations while actions typically do not fall intisis category®

Section IV examines in detail the exceptions tortile exempting agents for
responsibility for omissions and demonstrates htw legal system sometimes
overcomes the risk of dilution of liability by ctéay salience, or by exploiting

“natural salience”, or last by inducing self-gertedasalience.

|V Attribution of Liability for Omissions: The Case of Salience Rules

There are many ways to classify the exceptionhéortile exempting from
liability for omissions. We suggest to regard dile texceptions to the rule as
mechanisms for creating salience and distinguisbngnthem in accordance with the
way salience is originated. There are three tygasiles which can create salience:
salience-creating rules, rules which exploit “natwalience”, and rules which induce

self-generated salience.

% Of course we do not deny that there are realisties of alternative care situations involving axtio

A realistic case would be one in which several ddes pollute the water; yet it is only the
accumulation of the pollution of all factories, whicause significant damage to the water. Thessscas
might justify exculpating the injurers in ordergeevent the risk of dilution of liability.



First, salience-creating rules select among theiphalinjurers an agent and
imposes liability on her. Such a selection serwesingle out one injurer, attribute
liability to her and thus prevent the risk of didut of liability.>”

Second, tort law sometimes relies on salience whelturally” exists under
the circumstances -- circumstances in which indiald are most likely to be the only
agents who are capable of preventing the harmhdfet are very few potential
rescuers, tort law can be more demanding and impmse extensive duties without
leading to dilution of liability.

Third, tort law can induce self-generated salierareyoluntaristic salience,
i.e., salience which is generated by an agreemetwden the potential tortfeasors.
The third category applies in circumstances in Whmotential tortfeasors can
overcome the risk of dilution of liability by traasting among themselves and
allocate ex-ante the expected costs of an accidérd. imposition of liability on
multiple tortfeasors serves therefore to induce tibtfeasors to allocate among
themselves the costs. The doctrinal exceptionsg@eéneral exemption of liability for
omissions can therefore typically be rationalizeday of overcoming the risk of

dilution of liability.

A. Salience-Creating Rules

Salience-Creating rules are rules which singleind&idual among many and
mark her as liable for the damage resulting frora tmission. Often what is
distinctive about a person is simply her poterdaience, namely the ability to single
her out among the potential injurers and attribiatiellity to her. While great efforts
are made by moral theorists and economists toifglerdan-arbitrarily features which
provide special reasons to single out a personastnithute responsibility to her, our

model abandons these heroic efforts and suggesteath that arbitrariness in

37 Prosser and Keeton identified in their treatis¢ashlaw a continuous process of carving exception
to the general principle exempting from liabilitgrf omissions. They primarily referred to the
continuous process of adding salience-creatingsruietheir view: “[T]here is reason to think that
[this process] continue until it approaches a ganieolding that the mere knowledge of serious peril
threatening death or great bodily harm to anothaich anidentified defendant might avoid with little
inconvenience, creates a sufficient relation todegpa duty of action.” (Emphasis added). Seeseros
and KeetonOn Torts, supranote 3at 377. Levmore also believes that: “The presence single
nonrescuer is at present a necessary but notiaisnffcondition for liability; it is the growingumber

of special relationships that indicates an incregasikelihood of liability on the single nonrescueBee
Levmore, Waiting for Rescue: An Essay on the Evoiutand Incentive Structure of the Law of
Affirmative Obligationssupranote 12 at 936.



attributing responsibility may be justified on eféncy-based grounds. The person to
whom liability is attributed need not necessarig/the person who is at fault, or the
person who is the cheapest cost avoider. She mgylysbe the person who can be
most easily singled out among the numerous potdotifeasors.

1. Singling Out Responsible Agents On the Basspedial Professions or Relations

While the law exempts bystanders from responsybibr omissions, it does
not recognize such an exemption when simple andyeagplied criteria can be
developed to single out one, or a selected grouporfeasors. The Restatement
(second) on torts recognizes several categoriggerdonal relationship that impose
upon the tortfeasor a duty of care — a duty whidfludes an affirmative duty to act
and rescue anoth&t Section 314a provides that a duty to aid or tdgmoagainst an
unreasonable risk of physical harm, arises in casea common carrier and its
passengers; An innkeeper and his guests; A possasiemd and its invitees. Section
314a also imposes a duty upon the one who is mdjly law to take, or who
voluntarily takes, the custody of another undecwinstances such as to deprive the
other of his normal opportunities for protectiommar duties are imposed by section
314b, which deals with an employer (master) andraasit (employee). Section 314a
ends with a caveat in which the Institute expresgespinion as to whether there may
not be other relationships, which impose a sindiay. However, other scholars have
pointed out that these cases are only examplestraidthere are other duties not
specified explicitly in this section. Thus, for exple, a parent- minor relationship
would impose the same, or even more extensivesiiitie

A recent Israeli case can illustrate the compleaftthe considerations
involved in creating salience. While waiting fobas in the Egged central bus station
in Jerusalem, a passenger was severely beatewicline sued Egged, claiming the

injuries were the result of Egged’s negligenceitféailed to take precautions to
prevent acts of aggression by third parties. Th&idt court dismissed the claim in a
summary judgment procedure, mainly because thendafé (Egged) had no specific
duty of care towards the plaintiff. Arguably, thisigment is supported by the
traditional reluctance to attribute liability fomassions in particular when the

% See Dan B. Dobbdhe law of Torts, supranote 3 at 857.
%9 Dan B. DobbsThe law of Torts,id at 858.



omission in this case involves a failure to preamintentional activity by a third
party*°
The Supreme Court, however, rejected this conatysiaverruled the district
court’s decision and remanded the case to beandts merits. In its reasoning, the
Supreme Court surveyed Israeli and American cageuha pointed out an exception
to the general rule exempting individuals from iligpfor omissions. The Court
found out that liability is often imposed if thasea special relationship between the
plaintiff and the defendant, in particular, liabjlis imposed if the injury was a
foreseeable risk. It also mentioned that everalility for failing to prevent crimes is
not often imposed, it is not enough that the asspud third party was spontaneous
and un-provoked to exempt the defendartdefinicig from liability.
The Court specified a few parameters that shoul@lken into account in
attributing liability. In particular, it mentionettie defendant’s foreseeability of the
criminal activity. Foreseeability depends on selM&etors such as: whether such
activity or other criminal activity of a similarpg was prevalent prior to the specific
case; whether the situation was common or excegdtiants character; whether the
defendant had control and supervision over theinghact or over the place in which
the criminal act was perpetrated and whether, whkeng into account the
relationships between the parties, the plaintitfilddhave reasonably relied on the
defendant to take reasonable precautions againghat activity. Last, the court
stated that under the appropriate circumstanceader issues of public policy should
also be taken into account.
Arguably this case as well as numerous other eiaepto the rule exempting
from liability for omissions can be explained oe thasis of a presumption that the
person to whom liability is attributed is often étlcheapest cost avoider”. The criteria
used by the Court in the Egged case such as faieiige control and supervision
seem to be correlated with the costs of preven@iher exceptions recognized by the
common law also support such an interpretation.ifihkeeper has better knowledge
and information concerning the relevant risks; Eny, the employer often has better
ability to prevent risks which relate to the emptmnt. Hence, arguably, it is not the

fact that a single agent can be selected amonguimerous potential tortfeasors

0 See AC 350/7Kitan v. Wiese, PD 33(2) 785; AC 796/80hana v. Avraham, PD 37(4) 337;



which justifies the imposition of liability, but ¢hfact that the selected tortfeasor is the
cheapest cost avoider which explains why a dutymosed these cases.
Yet, this explanation is insufficient. Each onelwé bystanders who can
operate the fire extinguisher in the burning camegle is also a “cheapest cost
avoider”. The mere fact that a person is the chetagmest avoider is not sufficient to
justify the imposition of duty. In addition, it irecessary that she could be singled out,
under the circumstances, as distinct. Moreoverfabethat a person is the cheapest
cost avoider is also not a necessary conditioaffioibuting liability to her. It is
sometimes the case that the law imposes liabifitg person who is not the cheapest
cost avoider if such an imposition helps to gereesatience.
The decision in the Egged case could provide aubsgmple why the mere
fact that X is not the cheapest cost avoider iswegessary in order to justify the
attribution of liability to it. Assume that Eggedhw/able to prove that the cheapest
cost avoiders are the bystanders in the statiamddguards is perhaps too expensive
while reliance on the interference of bystandeesnsuch cheaper way to prevent
harms. However the plaintiff could justifiably adds this argument and claim that
the imposition of liability upon bystanders may beteffective because of the
dilution of liability. It is likely under these @umstances that even if Egged is not the
cheapest cost avoider, imposing liability on ipisferable to the imposition of
liability upon the bystanders.
While in the Egged case, the need to identify esahgent may have shifted
liability from one potential defendant (bystandesanother potential defendant (the
bus company), sometimes the need to select a salient shifts the costs from one
defendant to the plaintiff. The example providedhe last section — the case of the
bystanders who fail to use the fire extinguisheruth be characterized in these terms.
Each of the bystanders is the cheapest cost aydidenone of them is salient.
Hence, the cost is imposed on the plaintiff whajenthese circumstances, has
stronger incentives to take precautions againstfir

*1 Moreover, even when the law attributes liabilibythe cheapest cost avoider, it does not necessaril
require the cheapest cost avoider or even perraitctieapest cost avoider to act in a way which
maximizes social utility. Woozley provides an imaafive example of a father who lets his child
drown in order to save the lives of two other unknachildren. Woozley, A Duty to Rescue: Some
Thoughts on Criminal Liabilitysupranote 14 at 1284. The father cannot exempt himsethfhis

duties to save his son in order to save othersrdsmahom he does not have obligation despite ttie fa
that by doing so, the father maximizes social ytilConsiderations of salience explain this anomaly
There is no attribute which clearly differentiatbe father’s role with respect to the two childfesm



We emphasized so far the potential conflict betwtberprinciple that liability
should be imposed on the cheapest cost avoidethantecessary salience required in
order to guarantee the provision of efficient irntoes. It is perhaps important to add

that in the typical case the two factors operatamilem.
The factors specified by the Supreme Court as aeleto the attribution of
liability in the Egged case serve therefore twolgjo@n the one hand, they are
relevant factors in determining who the cheapest aeoider is. Control and
supervision can be regarded as a proxy for thendefd’s ability to prevent the harm
and serve to determine whether it is the cheapsttavoider. At the same time, these
factors also serve to single out among the numeuotential tortfeasors a single one
who will be responsible and consequently to providesufficient incentives to
prevent the harm. It is quite difficult to tell alvance whether the bus company is
indeed the cheapest cost avoider rather than ttartgers who witness the violence.
Yet, there are numerous bystanders and their stumelber suggests that attributing
liability to them may lead to dilution of liabilityBeing in charge of a bus station, or
in charge of another business is an easy meamdeict @mong the many potential
defendants a single actor.
Moreover, sometimes it is the fact that a persdhascheapest cost avoider
which serves to differentiate between her and gtbé&zntial tortfeasors who could
have prevented the damage. The common sense ofisethat: “the nearer to home
the need for help is, the worse we think of a persdor not responding to it; and the
further away it is, the harder to think of thosanaed of help as having a moral claim
on him... or as being responsible for them” servesatononize the principle of the
cheapest cost avoider and considerations of salféihysical proximity serves both
as a proxy for the costs of prevention as well asg salience-creating rule.
A critic would point out that this argument leadscbunterintuitive
implications. If indeedny salient rule can resolve the deadlock, why doésanb
law adopt a rule which imposes the liability on theest injurer, or the blue-eyed

injurer, or the tallest person, or any other capus criterion?® Even if our examples

that of other potential rescuers. In contrast,ghera clear factor which singles him out with exgpo

his son.

2 See Woozley, A Duty to Rescue: Some Thoughts emi@al Liability, id at 1282. The criterion of
nearness is often used by continental legal syst8ews F.J.M. Feldbrugge, Good and Bad Samaritans:
A Comparative Survey of Criminal Law Provisions €eming Failure to Rescue ldmerican
Journal of Comparative Law 630, 634-35 (1966).

“3We are grateful to Barak Medina for raising thigection.



demonstrate that sometimes tort law uses arbittdeg to attribute liability -- rules
which cannot be fully rationalized in terms of gexaculpability on the part of a
specific agent, or in terms of the economic stathdd@ithe cheapest cost avoider, it is
hard to think of capricious examples of this typeguably, however, under this
explanation, such criteria could be equally congeitd the purposes of tort law.
Partly the reluctance to adopt capricious critefithis type is that legal rules
which create salience need to be internalized aodped by the public. Because of
their seemingly capricious nature, rules of thpgetyre unlikely to be internalized.
Moreover, while efficiency may dictate the adoptadrarbitrary criteria to guarantee
salience, there may be moral constraints whichlpdecthe use of capricious criteria.
They can be justifiably condemned as discriminatorg arbitrary and consequently
be rejected despite the fact that they are conduoiefficiency.
To sum up, salience-creating rules can often ek{leitraditional notions of
moral theorists (relying on culpability), or thoslaw and economics theorists (using
the principle of the cheapest cost avoider). Yetse principles are not sufficient and
sometimes need to be supplemented by using adalitioiteria. Moreover, it was
argued that the traditional moral or economic pples to select among the numerous
potential tortfeasors are not necessary; tort kelecss a person who is not the
cheapest cost avoider simply because there amaoy indistinguishable cheapest
cost avoiders. Yet, there are societal and perhapsative constraints on the criteria
used to select a tortfeasor. Some criteria arelgitop capricious, too offensive, or

too arbitrary and therefore cannot provide thedfmsi salience-creating rules.

2. Singling Out Responsible Agents on the Bas$petial Chains of Causation

The common law sharply distinguishes between aopergho creates a risky
situation or causes the damage without fault aperson who is a mere bystander and
has no connection to the damage whatsoever. Arcamalriver who collides into a
horse and kills it may be obliged to warn otheveirs of the resulting risks, or to have
it removed** while an innocent bystander, who can be equafcéfe in preventing

further damage has no correlative duty to act.

“ Pacht v. Morris 489 P.2d 29 (1971).
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It seems as if one could explain the attributioriability to the person who
causes the harm by pointing out that this persaypisally the cheapest cost avoider.
The driver who collided into the horse has informatabout the accident and is
typically in a better position to prevent futurerina. Nevertheless other examples of
causation do not substantiate the conjecture thagraon who causes the harm is
typically the cheapest cost avoider. If, due to samatural disaster and without any
fault on my part, my car starts rolling and possk to others, | have an obligation to
prevent the materialization of these harms evéneifcosts to myself are much higher
than the costs of prevention to others.

Arguably, the attribution of liability to a persowho innocently (non-
negligently) caused the risk is puzzling. The perato brought about the risk is not
necessarily, or even typically the cheapest cosidav; neither is he necessarily the
most culpable, agent. An innocent bystander whondidcause the damage would be
equally effective in warning other drivers. Yetlegating responsibility to the agent
who innocently caused the accident is a way to tathee risk of dilution of
responsibility and thus guarantee the effectiveredsthe imposition of a duty to
rescue. By singling out an innocent agent and mffeating between her
responsibility and the responsibility of othergttaw singles out a single agent and

prevents the risk of dilution of liabilit}’

3. Singling Out Responsible Agents on the Basiohitary Undertaking

What are the obligations of a person who volunteehelp another? When
should she be liable for harms caused to the vittifle question has raised
considerable interest among practitioners and achiolSome believe that the only
duty the rescuer has is not to worsen the posdifotine victim while others believe
that the duty is much broader, namely that a pevgom volunteers to rescue another
is under a duty to invest reasonable efforts in gleting the rescue. Our analysis
supports the latter view and explains why evehef potential rescuer did not worsen
the victim’s position, efficiency may require impog liability on her and thereby

making her salient.

4> Compare: Levmore, Waiting for Rescue: An EssayhenEvolution and Incentive Structure of the
Law of Affirmative Obligationssupranote 12.
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Section 324 of the Restatement clearly endorsedirgteduty. This section
dictates that a bystander who, being under no @utip so, takes charge of another is
subject to liability to the other for any bodilyrhacaused to him by the failure of the
actor to exercise reasonable care to secure tle¢ysaff the other while within the
actor's charge. The rescuer is also subject talitiatior discontinuing his aid or
protection, if by so doing he leaves the other imasise position than when the actor
took charge of him.

One example of such ruling is the caserafwell v. Keator® Two friends
consumed some beer and flirted with two girls. Boys chased the two friends.
While one escaped unharmed, the other was sevieealen. The former found the
latter underneath his automobile in the lot andiagdpce to his head. Then he drove
him around for two hours before the victim fell eegb. Around midnight the
defendant drove the car to the home of his friergtandparents, parked it in the
driveway, unsuccessfully attempted to wake up hiendl, and left. The friend’s
grandparents discovered him in the car the nexhimgrand took him to the hospital
where he died. The court concluded that the relatlmetween the two were sufficient
to impose an affirmative duty of the unbeaten aveatrds his friend. The court stated
that the two friends were companions on a sociature. The defendant knew, or
should have known that no one would provide thémiavith the necessary medical
assistance. Under these circumstances, to say¢hladd no duty to obtain medical
assistance, or at least to notify someone of lesdfs condition would be "shocking
to humanitarian considerations” and fly in the fatéthe commonly accepted code
of social conduct". More generally, Epstein argtlest if a defendant removes the
plaintiff's body from a public to a private placehere she is allowed to languish
without needed medical care, she might be helddiédr depriving the victim of an
opportunity to be rescued by a third paffy.

One extension of this principle concerns the cdsel@ance. Section 323 of
the Restatement imposes a duty whenever the defendalertakes to help the
plaintiff and the victim relied upon that undertadgi Dobbs provides the following

illustration:

46240 N.W.2d 217 (1976).

" The facts of the above mentioned example are eddromzelenko v. Gimbel Bros 287 N.Y.S.
134 (1935) case. Epstein points out that in theea case the isolation took place without
undertaking to assist. For a discussion of thig c&se Epsteif,orts, supranote 26 at 291-295.
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“If a child is struck in an unguarded crosswalk wéhguards have always been
provided before, liability for negligently failingp provide guard follows if the parents
has knowledge of the undertaking and a choice vendthprovide some other means
of protection...In the same circumstances howeveg, rifliance requirement can
defeat the claim for the child’s injury if the aiiid parent did not know that guards
had been provided...So if two children are struckhiea same crosswalk at the same
time because the protection of a crossing guardoleaeh discontinued, only the one
whose parents could have themselves escorted tldecolld recover for withdrawal
of the guard”?*®

Arguably the explanation for the attribution ofdibity is that by relying on
the guard the parents worsen the child’s positiecabbse had they not relied on her,
they would have used some other precautions. Yiet,explanation is insufficient.
Parents who do not know about the guard could atfyatethey rely on the voluntary
activity of bystanders. Yet, the court is reluctamtacknowledge reliance of this sort.
Why does therefore reliance on the guard give toskability while reliance on the
voluntary activities of bystanders have no suclallegmifications?

One explanation is that a guard is typically makable than bystanders. A
guard, after all, was hired to do so and reliangeher is therefore typically more
justified. However, the Restatement does not dine duty to a guard and imposes
the same duty on any potential tortfeasor who uales or assume a duty. Moreover,
the alleged greater effectiveness of the guard beawttributed to the fact that the
court refuses to recognize reliance on the bystandiethe court recognizes such a
reliance and attribute liability to the bystandarguably bystanders may become
more effective and reliable. Last, in an altruistommunity reliance on the
interference of bystanders could be equally rediabhstead, this reluctance to
recognize reliance on a community can be ratioadlin terms of salience. Reliance
can operate as a salience-creating mechanism drén veliance is focused on a well
defined agent. In order that reliance be an effecthechanism to create salience, it
needs to single out a particular individual; it wanbe a broad diffuse reliance on the
public as a whole.

Reliance can serve therefore as a salience-createétanism and to single
out particular agents among the numerous potetatitieasors. Reliance of potential
tortfeasors on the interference of a single agembrey them could be sufficient to
create salience even when the victim herself isviahis to the existence of that agent.

“8 See Dan B. Dobbdhe law of Torts, supranote 3at 863.
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This observation explains the feeling shared byyrsmholars that the casekircher

v. The city of Jamestotthis wrongly decided® In this case, a bystander saw the
plaintiff being accosted by a person, and thenedrinto a car. The witnesses
reported these facts to a police officer who preaisie would make a report, but
failed to take any action at all. The woman wasadedly raped and beaten; yet the
court concluded that the police is not liable foe tharms because although the
witnesses relied upon the officer’s promise, thaniff did not.

Under our analysis, this result is mistaken. Rekanan single out an agent
even when the reliance is not of the victim, bubtifer potential rescuers. If indeed
potential rescuers, (e.g., in this case the wijnespects X to act and X is aware of
this expectation, the imposition of liability cae justified (even if the victim herself
does not share this expectation).

Section 324 ends with an important caveat whictpstp even more radical
legal ramifications. This section specifies tha thstitute expresses no opinion as to
whether there may not be situations in which amraatho has taken charge of a
helpless person may be subject to liability fornhaesulting from discontinuing the
aid or protection, where by doing so he leavesadtfer in no worse position than
when the actor took charge of him. For exampleghé rescuer throws a drowning
person a rope, pulls him to shore and suddenly ggwmuhis mind, going to drink a
cold beer while leaving the victim unattended, heutd be liable even if, under the
circumstances, he did not worsen the victim’s pecssr*

Why should responsibility be attributed if the ‘tasr’” does not worsen the
plaintiff's opportunities to be rescued by anothéfMy should the liability of a person
who attempts to rescue another be different thah dha bystander? Arguably, the
attribution of liability in this case is counterphactive since it deters people from
interfering knowing that if they do, they may ewglty be subjected to liability.
Moreover, moral intuitions resent the attributidnliability to a good-willed person
who tried to help, but found that the provisionadd is simply too costly while, at the

same time, the indifferent bystander is exempteaimfrliability. A possible

974 N.Y.2d 251.

0 See Dan B. Dobbdhe law of Torts, supranote 3at 863.

*1 The illustration is taken from Dan B. Dobf#e law of Torts, supranote 3at 859-860. Keeton and
Prosser also observe that while many of the dewssadtributing liability presuppose that the defemtd
aggravated the risks facing the victim, there de aases in which this requirement has been deemed
unnecessary. See Prosser and Ke@wiTorts, supranote 3 at 381-2. See also Levmore, Waiting for
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explanation is that the rule which imposes liapilin the good-willed rescuer and
exempts from liability the indifferent one singlesit some agents and prevents

thereby the dilution of liability.

B. Rules which exploit “Natural Salience”

There are cases in which the problem of multipiefeasors is unlikely to
arise simply because there are unlikely to be nimea a single potential rescuer. In
these cases, liability can be attributed withoutcdging any criteria limiting the
scope of rescuers. The rescuer becomes salientirtue \of his being the only
potential rescuer. In these cases, it is not thewhich creates salience by singling
out a potential rescuer, but the circumstancesnding the event select a “natural
rescuer.” Admiralty law provides an example of saatase.

Admiralty law imposes duties which are based nothencharacteristics of the
rescuer, but on the characteristics of the rescueder Admiralty law, a person is
liable for the injuries caused due to refusal @f @ an individual found in the sea.
Section 2304 titled “Duty to provide assistancesed” states that: “A master or
individual in charge of a vessel shall render @ssi to any individual found at sea
in danger of being lost, so far as the master @ividual in charge can do so without
serious danger to the master's or individual'selessindividuals on board.” Many
scholars believe section 2304 deviates sharply fileenno-duty-to-rescue rule. By
imposing an affirmative obligation upon individuai$o are in charge of boats to
rescue those in peril, the statute runs countethéosharp distinction in tort law
between misfeasance and nonfeasahce.

Why then, did the legislator choose to change ridwdittonal common law rule
and to adopt instead a new rule in the field of iaalty? What is the difference
between the duty to rescue in the sea and thetdusscue in the city? Why should
sailors be privileged relative to mountain climbeos innocent victims of other
catastrophes?

Unlike other cases, the probability of rescue mdka is quite low. The ocean

is vast and it is not likely that several potentedcuers would be in the same vicinity

Rescue: An Essay on the Evolution and IncentiveicBire of the Law of Affirmative Obligations,
supranote 12.
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of the drowning ship at the same time. This is eless likely in case someone falls
overboard. These cases can therefore be charader&zcases of “natural salience.”
The low likelihood of the co-presence of severascters guarantees that the
imposition of liability will not lead to dilution Dliability.

Another useful example is the liability of an owradrland or property. It is
often the case that an owner is the only poteméistuer in case of a catastrophe.
One’s ownership of land or property grants herifgges to take precautions which
others are physically barred from taking. Analogpusciples can be observed also
in the field of social norms. It is common to ob&erules which require nomads to
help the needy stranger. The harsh conditions iiciwéome nomads live give rise to
the hypothesis that if a person is in a positiosaee another, she is most likely to be
the only potential rescuer. Hence, the impositibra @uty of rescue is unlikely to
bring about the risk of dilution of liability.

C. Rules Inducing “Self generated” Salience

Sometimes the very attribution of liability to miple potential tortfeasors in
alternative care situations induces the tortfeasmrsallocate liability among
themselves. In these cases, the law need not csasisnce by singling out one
tortfeasor. Instead, it can rely on the partieslécide who would bear the costs in
case of an accident. Typically these are casediohwthe potential tortfeasors know
each other and consequently can allocate the aislang themselves. The lower the
transaction costs among the injurers are, the ity it is that the parties would be

capable of allocating the risks among themselves.
1. Vicarious Liability

Vicarious liability of an employer is rarely disagsl in the context of the duty
to rescue; yet conceptually it represents a sinpitablem>® Often, the employer can
prevent the damage to a third party by stricteresuipion, or by increasing his

investment in precautions. Yet, failing to do samsomission on the employer’s part

2 See for example Patrick J. LongpMMENT: The Good Samaritan and Admiralty: A Parable of a
Statute Lost at Sea 4iffalo L. Rev. 591 (2000).
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and in the absence of a specific rule imposinglitglon the employer, the employer
would be exempted from liability. Hence, the atitibn of liability to employers can
be conceptually characterized as an exceptionga@émeral rule exempting liability
for omissions.

There are two reasons why the attribution of resjimlity to the employer is
unlikely to lead to dilution of liability. First,ypically the employee is too poor and
consequently cannot be effectively deterred by itnposition of liability. The
employer knows therefore that joint liability doest effectively dilute his liability.
The victim typically prefers to sue the employedagiven the insolvency of the
employee, the employer would bear the full coghefinjury.

Second transaction costs between employers ancbgegs are typically low.

If the transaction costs are low, the parties wadsdign the risk to the cheaper cost
avoider who would, under these circumstances, Baffecient incentives to prevent
the harm.

This explanation also illuminates the exceptionshi attribution of liability
of employers. The traditional explanation for exémgp employees from liability
when the employees deviate from the tasks assiggndtem by the employer is that
the employer’'s costs of prevention in those caseshah relative to those of the
employee’s. Thus, if an employee takes his emplsy@stol and uses it to commit an
assault, the employer is exempt from liabifityn such cases the common law would
refuse to regard the two as joint tortfeasors amg@ose liability only upon the
employee® We provide an alternative explanation in termshaf transaction costs
between the employer and the employee. The leatedeto the course of the agency
the agent’s acts are and the more the employeatdsvrom his duties, the higher the
parties’ transaction cost8.

This rationale also explains the reluctance oflégal system to expand the

doctrine of vicarious liability to independent caadtors. It is the high transaction

3 See Alexander McCall Smith, The Duty to Rescue twedCommon Law ifhe Duty to Rescue:
The Jurisprudence of Aid, supranote 12 at 69.

¥ See AC 350/7Kitan v. Wiese, PD 33(2) 785.

5 Unless specific conditions are being establist®ee in general Winfield & JolowicOn Tort,
supra note 23 at 224. See also section 25 of the Isi@efil Wrongs Ordinance, which says:
“Notwithstanding anything contained in this Ordicanno principal or employer shall be liable foyan
assault committed by his agent or employee unledsak expressly authorised or ratified such as$ault
See Statutes of the State of Israel vol 1-2 (196821

% The relations among the contractor’'s employersaise those of alternative care. Moreover in these
situations the transaction costs are high. SeeaRich. EpsteinTorts, supranote 26 at 245.
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costs which prevent an ex-ante efficient allocatdmisk between the employer and
the independent contractor. The independent cdotraanlike the employee, does
not always have long lasting relations with the Eygr. It is therefore inevitably
more costly for the parties to allocate ex-ante flsks in these cases. Last, an
independent contractor often works for a numbeseaple. Finding all of them liable

as principals exacerbates the risk of dilutioniability.

2. Agents Realizing a Common Goal

When several individuals act to realize a commoal,gtort law typically
attributes liability to all of them. Fleming spaes the conditions for the attribution of
liability in these cases.

“The critical element of the third is that thosetpapating in the commission
of the tort must have acted in furtherance of a room design. There must be
‘concerted action to a common end’, not mere paralttivity or ‘a coincidence of

separate acts which by their conjoined effect calsseage’. Broadly speg\7king, this

means a conspiracy with all participants actintuitherance of the wrong..>
Arguably these cases fall outside the scope ofdisgussion since typically
they involve actions rather than omissions. Yetjarour model, the exemption of
liability for omissions is justified on the grountsat joint liability in alternative care
situations may lead to dilution of liability. Therg no intrinsic difference between
acts and omissions which justifies the exemptiamstegad it is based on the
generalization that omissions raise more often lprob of dilution of liability. It is
therefore valuable to point out that our model axpd why responsibility is typically
attributed in cases involving common design dedpiefact that these cases typically
involve alternative care situations. It seems reabte to presuppose that common
law would adopt the same approach towards indiveduwaho seek to achieve an

intentional goal by committing an omission.

%" John J. FlemingThe Law of Torts 255 (The Law Book company™&d, 1992).
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V Objections

The claim that ultimately what distinguishes actsd aomissions is that
omissions are attributable to multiple agents terahtive care situations may raise
numerous objections. Some of the objections chgéléhe economic rationale; others
are based on the observation that other doctrowds tcould be developed to prevent
the risk of dilution of liability. Last, some objgans point out that this explanation

cannot accurately explain existing doctrines.

1. The Imposition of Liability in Alternative Ca&ituations Undermines the Pursuit
of Efficiency

It seems as if the imposition of liability, evennkffective, cannot be harmful
either. If no liability is imposed, the incentivés act are even lower than when
liability is diluted. This is, however misleadintiye imposition of liability on multiple
injurers in alternative care situations has negaeffects. More specifically, the
attribution of liability in alternative care situams is likely to induce the plaintiff to
fail to take precautions knowing that she wouldfbdy compensated if the harm
materializes. The failure of the injurers to inviesprecautions (because of dilution of
liability) and the failure of the victim to invest precautions (because she would be
compensated by the injurers) would inevitably le&aedn inefficient outcome.

Assume for instance, that there are 100 potenéatuers who can each
prevent an expected harm of $50 by investing $1pratautions. Assume that the
victim can prevent the harm by investing $20. Unitiese circumstances, if liability
is imposed, none of the potential rescuers woudVvegmt the harm since the cost of
prevention for each potential rescuer of preventirgharm ($10) are larger than the
expected costs of the accident for each potergsduer ($0.5). Moreover, if liability
is imposed, the victim herself has no incentivesnigest in precautions since she
would be fully compensated if an accident materédi Hence, under such a legal
rule, nobody would invest in precautions and thpeeked costs would be $50. In
contrast if liability is not imposed, the victimriself would invest in precautions and
the overall cost would be $20. It is better therefainder these circumstances, to
exempt potential rescuers from liabilif§l. Thus, the attribution of liability to multiple

%8 Moreover, the imposition of the duty has its owistsaand if the duty is ineffective the costs may be
greater than the benefits. Imposing a duty may teaahultiple investments in precautions. It is afte
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injurers in alternative care situations is not rherkitile. It may also provide

inefficient incentives to the victim herself to &akptimal precautions.

2. Apportionment of Damages Among Tortfeasors as aiBlesSolution for Dilution
of Liability

Can dilution of liability be overcome by using maosephisticated rules of
apportionment of liability? Our assumption so farsvthat if liability is imposed upon
multiple tortfeasors, the damage is divided equattyong all of them. Yet, tort law
often endorses more sophisticated rules for theordippment of liability. For
instance, instead of exempting injurers from lidgjailtort law can impose joint and
several liability upon all injurers, yet selectiagle agent which has to indemnify the
others. Arguably, by using apportionment mechasjssociety provides potential
tortfeasors with optimal incentives, while at tlaan® time, providing the victim with
“‘insurance”. If the victim can’t sue the chosenatefant for some reason, she can still
sue the others and let the tortfeasors sue onaemol indemnification.

Consider the following example: two persons A andaf® involved in a
dangerous activity with an expected cost of 20hdtitA or B could invest in
precautions and prevent the harm. While A’s praoautosts are 15, B’s are only 13.
If they were both severally liable for 50% of thests, none of them would act
because each one of them is liable only for 10, thet law sometimes adopts a more
sophisticated principle under which the plaintifutdd sue either A or B or both.
However, once sued, A could indemnify herself and B. If B knows he would
ultimately have to bear the entire expected costhefactivity, he would take the
proper precautions at the cost of 13 rather tham the expected cost of 20Landes
and Posner suggested a solution along these Im#sagued that joint tortfeasors
should be fully indemnified by the “cheapest cosbider”, thus giving him an

incentive to prevent the dama§®.

better therefore to develop mechanisms to singlemong the numerous potential tortfeasors a single
tortfeasor and impose liability upon her.

%9 This would also be the case when one of the paigigidgment proof. If A knew that B is insolvent
and consequently that he would bear the full burdenwould invest optimally in precautions. The
insolvency of one party reduces the number of fiatetortfeasors and solves therefore the problém o
diluted liability.

0 william Landes & Richard PosneFhe Economic Structure of Tort Law 198-201(Harvard, 1987).
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Yet, Landes and Posner themselves, concede thdfuthendemnification
solution” is dubious for reasons which were raisadlier. It is often the case that
there are many “cheapest cost avoiders” or eveheifcosts of prevention are not
equal, the potential tortfeasors often do not hawféicient information to know ex-
ante who the cheapest cost avoider is. The allsgkdion raises therefore precisely
the same problems which motivate the discussidharfirst place.

These problems lead either to dilution of liabilitgr to an excessive
investment in precautions. Potential tortfeasorg assume, in the absence of specific
information and the high costs of obtaining it,ttki@e probability that they are the
cheapest avoiders is 1/N (where N is the numbg@eople involved). The bigger the
N is, the smaller their risk exposure is and thrgda the prospect that they would
prefer to bear the expected costs of the accidaher than invest in precautions.
Alternatively, the uncertainty may induce the pastito invest excessively in
precautions especially in case they are risk averse

The indemnification solution is useful only whesiagle injurer can be easily
identified at the time the potential tortfeasore akpected to invest in precautions.
This is, however, precisely the difficulty givinge to dilution of liability in the first
place. Indemnification presupposes mechanisms fiereintiate among potential
tortfeasors and it presupposes therefore a salemeting mechanism of the type
analyzed above.

3. Apportionment of Precautions Costs Among Ingiras a Possible Solution for
Dilution of Liability

The analysis so far ignored one possible solutiortfe problem of dilution of
liability, namely the apportionment of precautiaosts. We shall argue that there are
cases in which the efficient rule is to let onenwore potential tortfeasors invest in
precautions and later sue other potential tortfesasto would have been jointly and
severally liable had the damage not been preverdegerson who invested in
(efficient) precautions should be allowed to indégnherself and retrieve her costs
from other potential injurers.

This claim can be demonstrated by using the folhgweéxample. A hundred
potential injures can each prevent an expected r&r$50 by investing $10 in
precautions. Under these circumstances, if lighistimposed, none of the potential
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injures would prevent the harm since the cost ef/@ntion for each potential injurer
($10) are larger than the expected costs of the@ewmtc for each potential rescuer
($0.5).

In the absence of transaction costs no legal iaeteéron is needed for the
parties would prevent the harm. Yet, given theiséal assumption of transaction
costs, the harm would not be prevented. In sedliowe argued that under these
circumstances, it would sometimes be efficienipase liability not on the potential
injurers, but on the victim herséff.Yet, this example provides an opportunity to
investigate another proposal — one which seemsdoncile the conflict between the
principle of the cheapest cost avoider and thecjpie of salience. Ideally, the
conflict could be resolved by adopting the follogritwo principles. First, liability is
imposed on potential injurers; second, a potemtiglrer should be indemnified for
her costs in preventing the harm by all other piaémjurers. All potential injurers
share the costs equally among themselves. If botitiples are adopted, the actual
rescuer’s cost is only $0.1 and it is equal to¢bst borne by every other potential
rescuer. If all potential rescuers fail to resdhe,cost for each one of them is $0.5.

4. Criminal Law

Criminal law also treats differentially acts and issmons. The principles
governing the attribution of liability in crimindw are similar in many ways to the
principles recognized in tort law. Andrew Ashowdlassifies five group of cases in
which criminal law enforces a duty to &¢tThese include the case of a person who
inadvertently creates a potentially harmful sitoafithe case of relationship duties
including the relations between parents and childtiee case of duties arising from
ownership or control of property and others. Sorhéhese categories are strikingly
similar to the exceptions of tort law. Yet, arguablur analysis is inapplicable to
criminal law because criminal law can impose samsti which exceed the harm

caused by the omission. Hence attributing crimin@sponsibility to multiple

®11f, for instance, the victim can prevent the hdyninvesting $20 in precautions, attributing liatyil

to the injurers would be inefficient. If liabilitis attributed to the injurers, neither the victimor nhe
injurers would invest in precautions. The victim vk not invest because she is “insured” by the
injurers; the injurers, on the other hand, would invest because of dilution of liability. Henceew
argued the legal system should exempt the injdrers liability in order to induce the victim to iegt

in precautions. If liability is not imposed, thectim herself would invest in precautions and therall
societal cost is $20.
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tortfeasors in alternative care situations doesymtally lead to dilution of liability.
The size of the criminal sanction is independerthefexistence of other offenders.

There are two ways to explain the similarity betwést law and criminal law
in this context. First, one could argue that altffouthe doctrinal exceptions
recognized in both fields of law are similar, thedarlying reasons for the doctrinal
principles are different. Hence, there is no strtadtsimilarity between criminal law
and tort law; it is merely a coincidence that tleeptions to the rule are so similar in
these two fields. A more compelling explanatiobased on the fact that although the
co-presence of multiple offenders in alternativeecsituations does not give rise to
the risk of dilution of liability, it raises othetructural problems, more particularly, it
is likely to bring about excessive investment irqautions. Cases of alternative care
are ones in which the investment of a single petsoprecautions is sufficient to
prevent the harm. Investment of two or more pedplerecautions is therefore
wasteful. Hence, the use of criminal law to overeothe problem of dilution of
liability leads inevitably to excessive investménprecautions. Since the cases under
investigation are ones in which none of the injsires clearly a “cheapest cost
avoider”, criminal law would have to treat all dfetm equally and impose a sanction
which would be sufficient to induce each one ointht® act. Hence, such a sanction
would induce all of them to act rather than one andsequently would lead to
excessive precautions.

While this argument demonstrates why the struotdileability for omissions
in criminal law is analogous to that of tort lawid still the case that criminal law can
afford to be more lenient in attributing liabilitp multiple offenders in alternative
care situations. This is because there are ciramoss in which dilution of liability is
a serious concern while excessive investment is Imotases in which a rescue
operation is initiated by one rescuer, other rescusan acquire the relevant
information and consequently are unlikely to inviesexcessive resources. Criminal
law can also mitigate the risk of excessive investimby using as a defense the
reasonable belief of a potential rescuer that amotfotential rescuer is already

engaged in a rescue operatfdn.

62 Andrew Ashworth, The Scope of Criminal LiabilitgrfOmissions 105QR 424 (1989)
%3 See Murphysupranote 18 at 620-21; Feldbruggeipranote 43 at 641.
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Conclusion

While typically acts are committed by a single amaall number of potential
tortfeasors, omissions are typically committed iteraative care situations. The
exemption from liability for omissions can be jtistil on the grounds that attribution
of liability for omissions would typically lead tdilution of liability. The exceptions
to the rule exempting from liability for omissionan also be rationalized as ways of
overcoming the risks of dilution of liability. Sonm@es tort law can narrow liability
by using salience-creating rules which single oaingle tortfeasor among the many
potential ones. At other times, omissions are camechiunder circumstances labeled
as “natural salience” — circumstances in whichattebution of liability does not lead
to dilution of liability. Last, the rules of torlalv can sometimes induce potential
tortfeasors to allocate ex-ante liability amongntiselves.

Our analysis could raise the following objectionhyVshould the law use
proxies to resolve the problem of dilution of liglyl? Could not judges simply
examine in every particular case whether it is legrr@ative care situation and design
the rule accordingly? The answer is probably thathsa solution would not be
efficient. The use of proxies is desirable to preéwencertainty. It is difficult of course
to establish that the distinction drawn betweers acid omissions is indeed the best
possible proxy. Yet, the carving of exceptionshe attribution of liability for actions
(by limiting duty of care or using strict concepit causation) as well as carving
exceptions to the exemption from liability for osimns by creating salience-rules
serve to improve the accuracy of the proxy andantae efficiency.

Our analysis was framed solely in terms of econoefiiency; yet the
reluctance to attribute liability to multiple ingns in alternative care situations can
also be justified on alternative grounds. Law i®al for attributing liability and the
attribution of liability typically requires differgiating the status of one person from
another. It is this differentiation which is a kieature of concept of responsibility. A
person is responsible if she is perceived as mffitated to the harm than others.
The idea that responsibility is a concept servioglifferentiate the status of one
person from another makes economic sense butitcalseres with pre-existing non-

economic understanding of the concept.
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